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‘OF THE. STATE oF: LOUISTANA.’ 
Fete a to hint aterthopemenger & 





4 Ae 
of 


Aertat tom te 4 men : ei ind : 
city of New Orleans. «. hh 3 | 

ne pice MG that ua bs Slee 
at Vera Crile on Boatd the ship Bele; 4 
Kown master, Wade’ ‘he’ cleaving . mo- 
ney and. effects “tp. the amount of 87387.— 





and owsier, and payed judgment against then 
in solido, ° 


grounds of defense, That hat, .on: the. voyagt,.2 


mutiny broke out among the. passengers, and | 


the command. ‘of. the. ship, was forcibly. .ta- 


. ken froma the. Captain. ‘That, ifthe deceased - 
Malpica, had money.and effects on board, they 


never came rh: caper in Fair 


who was in. New Orleansyr i into that.of any,of 


his authoriged. agents, but that’ the same was 
pr possession of by the friends of Malpica, 
ot by the mutinous f passengers. . That, if any. 


vO. © | ‘32° 






coat supper iatCijta oP Gla to uti Mele fe a 
pw skdinaemyet © nme abe tan oe 


the liability of both’ master — 


“Carell in, hin aiower united shoppe we : | 
ship of the - vessel, and set up. the, following he 








CASES IN THE SUPREME. COURT | 
- Loss was sustained bn i 








: ried sno freight, nor was’ freight charge- | 
ee ee 


a "Teappeared from tbe: évidenoitithat on’ the 

5th day ont, Malpicadied.. ‘That an inventory 
__ Wastaken oftbis effects, and the money counted 
os in the presence of tie captain, who took, charge 
: dfhis trunk, and delivered the’ money. to one 
- Subietta, a on board, - The ship was 
bound from Vera. ruz to Hayana, with about 
150 passengers, without ht ox cargo Af- 






. ter being at sea. about’ 30 days, the passengers 


¢ were put on short allowance. A few days af- 
terwards, they (the ‘passengers): put a watch 
" overthe provisions and water, and requested. the 
_ @aptain to:make the’ first land. 'Two'days.af- 
| ‘teewards, the’‘vesse! reached s!small port on the 
Spanish main, where most of the passengers de- 


barked, aniong whom, was Subietta, but there 3 


- was no‘evidence that he carried the money with 
fim, (One witness testified ‘that he returned it 
“to theeaptain. It further“appéared, that when 

‘the-ship left Vera Cruz, the eaptain had no no- 
epee ee on board nor did he 
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‘22 Whey ee. Reet 
8 Mart: n. se” ‘Pir ests court de’ droit opm. , 
vol. 3, — aspen ie ie. ane . 
Rep. 150; : 


“Porter 4. dagen: the: apibiea ot bi 


“court, This action is instituted to. receive j 


from. McKow8,” captain, and Carell; Gwner - 


of the ship Belle, the sum of 7378, whitch i‘ 


the petition alleges, the deceased, a passen- 


ger in the vessel aforesaid, brobght oh Board - 


ofher, oi. voyage from Vera ‘Crate to Hla. 
vana, and which, it further’ alleges; the de- ‘ 
fendants Yefused weenie, samepan | 


to do 50. ' ‘ "s 


The proceedings ser tho caplain, , 
pear to irave aa Saha hia 
























a j 
ny Se ee eanniaben dasayiapant The 
_ latter in his ‘answer, acknowledges the owes 
woof ul, age, bh | 
ee that during its progress, &° qutiny broke 
cise sadhana ag te 
_ Ggntrol of the ship, compelled Whip ea 
Jand them on ‘the —— Te avers 









friends of the palteaon ‘or: ‘te mutirious 
passongete, and it firther affitins, shat, if the 
sd " property did not come into the hands of the 
: captain, . officers or crew of the. vessel, the 
seipitat 9 metsomontth . ogee 
soThe court belo bet Desc * ere en 





against ‘the defendant for 96902, from which | 

| judgment he appealed; ) 
.«,)Without-noticing the- nities in ‘Aotail, 

its discrepa cies,and the reasons which induce 

| wa to oobne to:the conclusion, we are about to 

state, we think i it establishes: that, the deceas- 

| Malpica, ‘came -on board the ship Belle, 


at Vera Cruz, as: passenger io Havana, and 
brought ¢ on board with him, ; a ‘sumi ‘Of money, 
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OFTHE STATE OF LOUISIANA. 


: equal in amonnt.to,that,for which the inferior Eastere 
comacgqvorjedarpente a | 





hat aftr thewessel ws out somédays, Mal: * 
pica died; that.an inventory was made-of.his 


effects anid property, in which the motiey was 


included: that. the capiain assisted at the 
counting‘of the-money, but refused to:signthe — 
inventorysthat he took possession of diedrunk, — 


_and plaved the money in the-care‘ofsandiher - 


passenger, who «did -not-take ; it wich him - 


when che debarked on the Spanish mains— 


That, there was nip: mutiny on boardy hor any 
act of the: plissengers ‘which ‘preventedthe —' 
captain - discharging ‘all: obligations ‘imapos- 
ed on hith ‘by law) as: commander of the - 
vessel, i in relation'to property, sitiased auihis 
was. And finally, that she evidence fathishes 
a strong presuniption the captain ogmveriad 
the mioney to his'own use, Roath 
On these facts the plaintiff coniohdetlie 
owner is responsible for the tiets of the master, 
and he has especially relied in-support of this 
positionon’ the commercial laws 6f Spain, the” 
places -where the. ‘voyage. ‘commenced aad. 
was to terminate, being in en 


by these laws, 
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a mia presume o be the sume a8 oem 
: “sAnd’as to the first point, wee : ) 
ars Rentini eer ving of vee od 








a 1% agreements, ualess expressly excluded, or the 
ter witha “the performance:.is, to. be in: another . country, 
plormen ven Whepe  diérent fegulations prevail. What 

i we do ‘by-another, we. do: by ourselves, and 
wé are unable. to'distinguish. between ¢ | 

: sporisibility created by the owner, sendi ‘ 
agent te-contract in another country; and that 
“produced se Boing: nihare: eapuanrton 
hiinsdlfy *. 2 : 

“Mb seeond, offers aioe: more diffealty. 

"The yeneral-rale, certainly is, that couris can 
not notice the laws ofa. foreign state, unless 
they be. proved" like.other facia. But. when 
anes here: once » heaps the. sepa 


Sige. 
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sense. Cours require proof ofherlaniwot e's ae tae 
| another country, ‘begause-they donot. di IS" st | 
x Ee possess the means of knowing hens Scere a 
bg Costes SRE 
‘oe ledge of them; there seems ho object inrequtr- cans | 
} _ing evidence of that, which is: already Kena v=” 
We have: looked “into the uri 
thishead, and we donotdiscover thatthe differ: 

“ent States in the Union require proof theeten- | 
monlaw prevails in eacks': Orthatichas ever . 
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ws “Wo therefoe dink thet of Spain may 
_sperreferred io, tind bonsideredin the decision of 
” sbegasn,altongh they banpancboen proved 


athe 
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“ . fi ti 
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Oopeem, ‘as % rg 


By. one ofthe laws of the India it is made 


7 the duty ofthe misterofa vessel, incase any | 
theo fof the passengers dic’ during.the voyage, to 


oa make, an inventory of their property, and de- 


= “.. liver if at the port of destination, Jacobson, in 


his sea laws, without referring to. any special 
Jegislationas authority, declares itifo be the 
| ‘uty of the captain. to do-so, It would seem 
fo, ns.40 ;necessarily. result from the ‘duties 
__ which masters. of -vessels have to perform; 

and its importance cannot be. doubted. . The 
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OF THE’ STATE OF LOUISIANA. 
valuable ‘effects ‘with which men, frequently 
travel, and the unprotected state‘of their per- 
sonal-.property on board a ship,’ after their ™ 
deaths, render it  necesstiry -that. some’ one Mate 
should be ' responsible: for its: safe keeping. ° | 
Numerous frauds’ would otherwise follow. 

On noone can this duty be.so properly. ‘im- 
posed, as the captain of the ship, whiose situa- 
tion'and authority enable him effectually ‘to 
discharge it.) The present instance presents a 
case where this duty has been totally neglec- 
ted. The master either converted the money 
to'his own use, or permitted others to: do it, 
without taking any measures to prevent, shiaen, 
and in either hypothesis, ; his responsibility, i is 
the same, Curia Phillip.’ ‘lib. 3, caps 11, No. 
13, Jacobson Sea: Laws, 133. . | 
Our attention has been most turned to that 
part of the defence. which claims ‘immunity 
for the captain, in. consequence of the  pas- 
senger bringing the nioney on beard without 
giving notice of it. 
We have endeavored, but ruidesely, (0 Whether the 
satisfy ourselyes,. whether the, master: ‘and Mesbie for = 
ney in a tr 


owrier are responsible for money or precious of which no dec? 
laration is made 


objects placed among the baggage of a pas- when broug ion 
senger, _ of which no particular declara- ene is fit 
VOL. I. 3a 
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“ea tion is made, “The Consulato del Mare and 
the Jaws of Wisly, both treat of the effect of 
F-Aee this. concealment, on a-claim for average, if 


——— the objects have been'thrown overboard, but _ 
ae ee they are silent'as to the responsibility of the 
dock not take captain inother cases.”. A law of the Partidas, 
caro of it." yendersthe owner responsible for every thing 
which is brought on board with the know- 

ledge of the master ;- but whether the delive- 

ry ofa trunk or parcel, without a declaration 

of-its contents, would produce: responsibility 

in the case supposed, the law is silent. It is 

probable it -would, * No exception is made, — 

and even where’ the traveller is - received 

through friendship, by carriers: on land and 

water, or keepers of inns, this law makes them 

responsible for his effects, unless they receive 

them with'an express declaration that the tra- 

veller’ must: take’ care.of his. own. property. 


The value of Peters Reports, vol. 1; appendix, p. 20, and 


‘nota the 82; Conisulat de la Mer par Boucher, vol. 

sponsibility. 2, page 451,: nos. 855 a 860, Partidas 5, lib, 
He 8, law. 

“- But whether the. master would have been 

resposible in case the money. had been lost 

before the death of the owner, need not be 


enquired: into. On'that event taking place, 











OF THE STATE OF LOUISIANA. 259 
the knowledge of the property’ being on boatd Bum Dit 
was brought home to’ him: He became ‘by 8 
law the guardian of it; and it was’ his duty.to Penn 
take it into his: possession and deliver it to’ the Mako fe 43 
representatives, of the deéeased; : We find 
nothing in the law, and we see:no good:tea- 
son why, on the death of a passenger, the 7 
captain ‘should be discharged from all respon- ‘ 
sibility i in relation to his effects, because he 
was not made acquainted with their kind and 
value previous to the proprietor’s decease,’ 

The responsibility incurred. by the master 
in this case, of which we: have no doubt, set. 
tles the question.as to the owners. The gene- 
ral prinet iple in this matter isso well establish- 
ed, as tobe familiar. “The proprietor of the 
vessel is answerable for all acts of tbe master 
within the scope of his employtient, even for 
his torts. Abbott on ‘Shipping, 99, ed. 1829; 

3 Kent's Comm. 162; Curia. Phillip, lib 3, 
cap. 12; Verbo Danos, No: 29; ~— 160, 
11 ibid, 107; 10 ibid, 

Counsel have endeavoured to in init ‘the res- 
ponsibility of the defendant to the value of the 
vessel and freight earned. Such a limitation 
does exist in several countries,-and it is wise, 
perhaps that it should. But the general lawis — 
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CASES IN THE SUPREME COURT 


Eastern District. otherwise, and the very passage of special sta- 


May, 1880. 
ead 
Mession 


tutes limiting the responsibility, acknowledges 
the previous rule to be otherwise. No.such 


MeKows & an statutory provision is shown. tovexist: in the 


country: where. the contract was ‘tate, and 


we cannot supply it | 


“Tt is therefore ordered, adjudged and ‘ie 


creed, that ‘the pipe of the parish, court 
be affirmed with costs. 


SUAREZ os. poh 


“Ina a contract, to build, "when a plan is furnished 
and referred to in the contract, the: undertaker i is 
‘governed by'the plan.. git pte 
A plea i in reconyention, need not ihe ansmered i in 
writing. 

An architect may be’ éxamined; astto the usage of 
the trade, under a contract to build; but he. cannot 
give his eyinien. as to the construction of the contract. 


ArrEeaL fom the’ court of the parish and 


city of New-Orleans. 


The plaintiff, a master workman " having con- 
tracted to build for the defendant, brought this 


' suit to recover the balance of the price agreed 
" upon; and a further sunt, for extra and addi- 


tional work done upon the premises. 
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|. fhe deferidant! denied being indebted in any Eastern District. 
“May, 1880. 


taaimner to the plaintiff, or that anyWwork "was 
done upon the premises, not contemplated , by 


the contract; and further, that by ' reasun of the 


plaintiff's non-compliance with his engagemént, 


he had ‘sustained heavy eo cok Lei 


claimed in reconvention. eS! : 

It appeared from the: ‘contract, entered into 
on the 2lst day of December, 1827,’ that; the 
plaintiff undertook to erect for. the defendant 


two brick buildings, of the ‘extent, “depth and 
front, as designated on a plan signed by both 
parties and referred to in the contract. ‘On this 
plan the back buildings were ‘described, but ‘no 


allusion was. made | to them in the conitract. The 


plaintiff erected ‘back ‘buildings, ‘which ‘were 


proved to be worth two o thousand five hidnaséa | 


dollars. wok Dat ele ts 
"The front baildgs were. to’ be’ datas 


atid’ delivered on the’ Ist day of May, 1828.— 


They were not ‘delivered’ until ‘October;’ and 
then in an unfinished state.» The:city: survéyor 
and a number of architects examined the build- 


ings, and pronounced them defective... T’o put : 


them. in.tenantable, repair, Brand, .a master 
workman, estimated, the. cost, at. one thousand 
eight hundred and. eighty, dollars. There was 


ad 
Svarrz 


vs. 
. 


| Dunas. 
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' Eastern Datrict, judgment for the defendant’ for: 


May, 1880 


Se 


vw four bundred dollars, and tpn ase Bt 


Conrad fr appellant. 


milo The court @ (quo ectidy, in allowing wie, 
nesses to be examined on he meaning adi ins 


_ ‘terpretation of the contract. 


2, The verdict of the jury, was dnl 0 con- 
trary to the eviderice ectnategreny ea 


Porter, a. delivered. the opinion of the 
court, The plaintiff contracted. with the de- 
fendant - to build. for him two: houses, and 


brings this. action for the balarice of the price 


agreed on, as well. ai for the value of addi- 
tional work done... The defendant avers, that 
the buildings were not erected:according to 
contract, and denies the fact of any thing, not 
included in the original ‘agreement, being 


executed by the plaintiff’ The answer con- 


cludes by a prayer in reconvention, ! 
Phe cause was submitted to ‘a jury in the 


dourt below, who found a verdict in favor of 


the defendant for one thousand four hundred 
dollars, which was confirmed, notwithstand- 
ing an effort on the part of the plaintiff to ob- 
tain @ new trial. He appealed. | 


| 
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A the pleadings, as already noticed, it gasem District 


appears, that the matters in dispute between ‘Gee 


the partics, were first, whether any part of the 
work done by the plaintiff was’ ‘exclusive of 


part of it which: is: confessedly within the 


agreement ee property: ane: 
cutede = 

‘For a proper chtervinaiind of” the ‘est 
question, reference must -bé had to. the’ ori- 


ginal contract, which was reduced to wri- | 


ting: by it, the plaintiff contracted. to build 
“ two houses in brick, each of two stories in 


height, of the extent, and depth, and form, 


designated in the plan agreed by the par- 
ties, and identified with these presents by the 
signature of both.”. -In another part of the 
contract it is stated, that the baildings are to 
be so completed, that “ on hispthe said Sua- 
rez, at thé time prefixed, handing the key to 
the said. Duralde, the latter may. be enabled 
forthwith to enter, occupy or. lease, each 
building, without any thing more necessary 
being to be done to either of said buildings, 
inclosures, or yards.” ~ " 

On the plan thus nati a part of the con- 
tract, back. buildings, embracing a kitchen 


“Seana 


we 











se snouid. 7 
erecied, the size, of he rooms, the nleniat of 
dormant windows, &c. nothing.is said, which 
can be considered as'applicable to. the, back { 
buildings; on the. contrary; every thing spe- 
cified in relation to the mode in whieh the 
work was'to be performed, applies exalgiively t 
to:the front, or main edifice. ae 
‘Testimony was offered and simiead from : 

. 
‘ 
1 






















aimumbep: of master workmen, to shew how 
Mé they. would..understand such’ a contract— 
Some swore they.would €onsider themselved 
bound to perform the work, according to thie’ 
plan. Others said, they;would not. The jiiry, 
by their. verdict, seem to have adopted.the in- 
terpretation ofthe former, and there can be : 
no doubt.they decided correctly. The plan, |} 
when referred to, and incorporatedé with the 
satan Soutonst written contract, made a part of it, and the q 
lar i Sopiahed plaintiff, in agreeing to build a house ac- 
in is haat, cording to that plan, was as fally ‘bound ee 
— bythe build every thing specified in it, as if he had 
expressed his engagetént in: words, The 8 | 
failure to state how such work ‘was to be per- ” 
formed, cannot discharge him from his obli- 
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bs mea 
in their construction 


parties understood om were ee: 
the ordinary ‘way. But be the repadeit what * 
they may, for nothing being paid in relation to. 
this part of the ‘edifice, on no rule ‘of,construc- 
tign an the: omission to ‘express, in.a cons 
tracty how work. is to be done, release the 
party who has engaged to do that work, from 
a performance of it. By one of the rules for 
the interpretation of agreements, given in the 
ode, it is enacted that “when the intent of 


the: parties is doubtful, the constuction put 


‘ont by- the manner. ipwhich it is ékecuted 
by both, or ‘by. one with the ei orimplied 
assent of the other, furnishes a rule for its 
_interpretation,” In .this instagge, the.plain-. 
‘tif erecteg, the, back building without ever 
. stating to the defendant, that it. was not in- 


eluded i in the original agreement, Such con- 
a aa on. ‘tis * would pratt a formidable 








CASES IN THE SUPREME COURT: 


| Ratt nit, clearly embraced every hing speciliga inghe 
va Plan. Louisiana Code, fates: 








8d oo : 


oy It has;, been argued in: this. court, that the 
cd ee cause was tried without-issue. being joined; 


_A ple jn 7- no andwer having been putin tothe demand 
not be answered jp ‘recofyention, . But it has not been the 
in writing. 

| practice in.our courts,'so fat.as it has come 
under ou notice, to. answer-such plgas in 
writing, - They.are considered to:standgin the 
same way, as:any other; matter which is 
pleaded in avoidance: that is, denied.” The 
328th and 329th articles of the Gode of Prac. 


first permits the defendailt tovallege new faci8 

_ in his ansWer, and: make “an ‘incidental de: 

mand #“and the latteri@eéltires,’ that in @tich 

‘case they: shalt be considered as denied by 
__the'plainatf Rae 08 1 

“In the court below, am-objection was ‘made i 


Fs 
d 


An architect 
ular besseldines tO ie introduction. of architects affl builders, /7 § 


. as to the us 
f the trade un- 
of th trade. to prove their understanding of the contract, 
see roped and it has been renewed here, and, h dis- 
‘out we ane =~, cussed, We think the evidence, sho ould not 
contract. — havé bee en received. The witness might have 


been asked, what was ‘the usage ofthe trade” 4 
under such agreements, but he could not give 


his opinion as to the construction which 


de im . 


* 
» Soa 


“te 


tice, sanctions this mode of proceeding. The | 
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Ss © OP THE STATE:OF LOUISIANA. 
ee ——— higatld Be given -to-the- writing. That: wos Rego 
nie the:province ofthe court and jury., But as er 
‘we are satisfied the opinion. givenlie-dhe: wit- pcos 
ness, was the construction: which. the law. puts ee 
on the instriment, we cannot remand the 6 cs 


cause on that ground. —Douglass? Rep. 527 
Starkie on Ep. 1736, in, note, pRB aes 


The plainsiff offered testimony, to prove 
thatthe work done was 3 worth more than the 
price stipulated in the contract:-his avowed 
object in offering it, was to show to the jury 
that his interpretation of ‘the contract was 
Correct. Believingas wé do, the” contract to 
‘be clear and’ unambiguous, we think such 
evidence beara ae 


aeoregqgaoeo 7” 37 7 ws 


“vs 
te 


h 


‘We think ‘the damages. given by the jury 
are not too high; that they: conform to the evi- 
.,, dence, and it.is ‘therefore ordered, adjudged 
“and decreed, that the judgment of. the patish 
court be affirmed. with, costs, | 
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TIETIEN vs. PENNIMAN. 
J ourneymen. printers are laborers within the mean- 
eae ing of the Civil Code, art, 3499. 
ea And their wages: ant wena. ” the weit ties 
bh year, «i! 


‘@ 
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CASHS'IN THE SUPREME COURT: 
OLLI y/ Eastern District, An amicable demand is still «required; although the 
ZJ a #2680. Code of Practice dispenses with a written one. 
& : 
e? 2), Paritn Appr at from the court of the ph and 
: Ps _ Pasitin, oy of New- Orleans.” 


1839, ‘to recover ‘fron the defendant the amount 
_of wages due the plaintiff, as a journeyman 


. The defendant plead the geheral issue, prescrip- 

tion and the want of.an amicable demand. —_ 
There was judgment for'the Pliny and the 
defendant appealed, . 


court. . The plantiff claims ‘wages as a jour- 

a neyman printer, The general issue and 

mn 4 _.__ preseription were pleaded The plaintiffhad 
judgment and the defendant appealed. 

a His counsel has shown that the parish 

printers are la- J udge disallowed theprescription of one-year, 

the iowang of under the Civil Code, 3499. Werhink the 


th 
merlin bythe ers and workmen within the'meaning of the 


si spoof one year | 016 of the code invoked. - 
fey | : The Judge disallowed the plaintiff's elaim 
, = for costs, it ss that flo. ‘amicable de- 


This suit was brought on the 9th November, 


printer, from July ‘1828 up to January } 1829. . 


Roselius, for appellant; Nizcon, for appellee: 
‘Marry, J. delivered the opinion of the 


art. 3499, and Judge erred ; journeymen printers are labour- 


ee 






aes 
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mand was made, and the appellee’s counsel Eastem 
has contended that the Code of Practice haw wae 


dispensed with thedemand in writing, andthe "Sy"" = 

act of 1828 has repealed the part of the act ss | 

of 1813, under which a demand was necessa- _ we : 

ry in writing or otherwise. oy Se ; a 

We thiak the parish Judge did not: errs ry denn ee 

i |, the proviso of the Code of Practice providing —— "% 


that ah amicable. demand is not necessary; with a writen = 

is a negative, pregnant with the ‘affirmative, ‘aii ai 

that a parol demand is so. ‘ a 
‘vis therefore ordered, adjudged and de- . 

creed, that the judgment of the parish court be, 

annulled, avoided and reversed ; and that the 

plaintiff recover from ‘the defendant one hun- 

. * dred and twenty-eight dollars for fifty-six days 

work, from the 10th of November, 1828, to a 

the 5th Janiary, 1829, and that he, Pay coms 

in both courts, 


‘ ‘ pan , 0 
4 . ; : 
9 iH, BREE ‘ see : . ae 
e . : . y 








FERNANDEZ vi. SILVA § AL. 
The master ofa vessel who réfuses todelivergoods, yj " 


on other grounds, than the non-payment. of: freight 
cannot avail himself of the want of a tender. : 


A shipper cannot be affected by the master taking 


on board other goods, the lands of which would . - } 
expose the vessel to seizure tion. . 


. : 





& * 


4, 





270 ies IN’THE SUPREME’ COURT 
Eéstem District. - APPEAL from the: court of the ‘parish:aind 
— city of New Orleans. - 
Sangaroe: 
uuvA & at. The plait whipped’ on board the’ schooner | 


: shipment it was known: to both parties that 4 ‘ 
Zampico was in possession: of the Spanish gpg” 


. unl 


rye 


¢ 
i» 


. Voluntario,"boufid from Havana to Tampico, a 


| quantity. of goads, * to be delivered there upon 


the arrival of ‘the vessel. At the time of the 


“4 “*thoops, but upon the arrival’ of the schooner 
off the bar-of: Tainipioo; ‘twas ascertained that 


"the place had been ‘retaken by the Mexicans, 


and that the Spanish army. was prisoners... Not 
daring to €nter, the captain ‘called’ 4 consulta- 
tion of the freighters and’ passengers,.‘when it 
was . determined by a: majority to. proceed to 
New-Orleans. -Upon the arrival of the vessel . 


_ at the later port, it was discovered that. certain 


articles on board could not ‘be Tanded- without 
subjecting the vessel to seizute: ‘and condemna- 


tion. The, plaintiff demanded his goods, and 
upon the captain refusing to deliver them, this 
suit was brought for damages. There was 
judgment for ‘the plaintiff and . ge defendants 


appealed. a an af) = 
pepe for appellant, contended: 


. The defendants: are, not liable to be sued 
nthe manner as’ stated in the petj- 


* 















| 








a, States, with the vessel? a ei 











te Re os 1 
“4 . 
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OF ‘THE STATE.OF LOUISIANA g 
tion, becaupe the vidlation, if anys ‘henerely a + mamsmae | 
passiveone, and gccasioned iby odtresistible a > 
force. C. C. 1925, 1926, 1927, ie 1905; F=suasmmt 
1906, 1907 and $213, OPE i Seboe) Sa a awe 


“2. ~The’ freight could not be ‘cdincledy ‘a8 the 
sainé would -have-been forfeited: to the United 


3..Demand of the. wate has never ' te 


‘ide nocarsnng ho the Tavs of the land. 7. 
Pitot, fr appele | 2 . “! . . 


Ponsaei: J. delivered the’ opliea of thes 
court. During“the late invasion of Mexico, 
from the island oftCuba, the plaintiff, with 
beveral-others, shipped goods at Havana on 
board:a schootier; to be landed at’ Tampi- 
¢o: Arrived” oF the harbor of thé latter 
place, they fotind the town. i in possession ‘of 
the Mexicans,” and the Spanish army. pri-. , 
soners. Not ‘daring: to land, ‘thé captain 
called the freigliters and passengers on - 
board to a congultation as to the best course 
to be pursuedwwith the-vesgel.. A majority ; 
of the passengg#s voted in favor of ‘coming 
to New-Orleans instead of returning to Ha- 
vana; upon which the captain bore away a 
for this port. 








ees a —li AIR of Pe ee ee tines 
7 . . > 
~~. é ’ si " 
ext 4 { ae ag 
« a. 
** ; 
» 
~ 
* a 
x % 1 
+ 





= 


. Fanmanozs been shipped i in cals, which could: not be 
So Scura mae landed in the United States: without. expos- 


GRg, IN THE SUPREME, govnt 4 
: yere, it was discovered that.a 


part of’ e ‘cargo, composed" of rum, had 





ing the: vessel and . goods, to seizure and. 
, condemnation. ‘The plaintiff demanded his | 
goods, and the captaisirefusing sto deliver 3 
in consequence of the ‘penalty to” 
he was exposed if he landed any.part 
: Sei is cargo, this ‘action, was: brought, in 
which damages are demanded for the de- 
tention of the’property. -) «. ! 
© ‘The captain pleaded’ thé general issue, 
and ithe owner in his answer denied any 
agreement: on his part to land the goods ia 
this port, though he acknowledged he was 
ready to ‘do 80, if the: laws of the United 
States perinitted him. He averred furthery 
that he had put in-here in distress for want 
of ' water and Provisions, on his way back. to : 
Havana. , ‘ 
‘The. answer concludes by, an averment, 
“e the defendant, , in consequence of. this 
it; and the illegal =e of his yes- 
sel, has suffered damages to the amount of 
._. three thousand dollars, for which he aes in 
‘Teconvention. _ 





-t 
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The’ court below gave judgment in favor Eastern ‘District. 


May, 1830. 
of the plaintiff, for geven hundred and two ~¢ “ay 
dollars and the defendant appealed. Fetes 


- "Phe first point-made ‘in this court is, that Siva & At 
the suit is prematurely brought for damages, 
© ‘the defendants not having been put en de- 
% meure previous thereto. : 
me The 1905 article ‘of the Louitsana. Cote, 
provides as a means of putting a debtor in 
default, a demand in writing, or a verbal 
requisition in the presence of two witnesses 
or by the protest of a notary public. The 
evidence shows a compliance with these 
requisitions, and we are therefore of opinion 
. a this objection cannot be maintained. 

The next ground of defence is, that by 
the 3213 article of our Code, the captain 
has a right te retain goods until the freight 
is paid or secured, and that neither was 
done, nor offered to be done by the plaintiff. 





4 This article of the Code does not make a 
' tender of money, or of security: for feight, 
indispensable fo’ a legal demand for the 
goods, or to a'fiiaintenance of an action for 
their non-delivery. It affords the ‘captain 
or owner of a vessel a protection of which 
he may. avail himself if he thinks proper, or ~ 
VOL. I. 30 : 


iy 
‘% 
: 
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Eastern District. which he may waive if he choose. If when 


— the property is demanded, he places his re- 


Feanaxpez fysal wholly distinct from the want of secu- 
Siva & AL rity for, or payment of the freight, he impli- 


The master of edly abandons all objection on that score. 


a vessel, who Te. 

fuses to deliver The tender in this case would have been 

goods on other , ‘ : . 

grounds than the entirely useless, as. the Uifficulty which in- 

non-payment of i 

freight, cannot duced the captain and owner to refuse th 

avail himself of .-~— ‘ 

the want of a delivery would have still existed, though 

ender. : 
the shipper had offered to pay the freight. I 

On the merits, it appears by an aver- 

ment in the petition, that when it was found 
the vessel could not enter into Tampico, it 
was agreed by the freighters and the cap- 
tain, that the voyage should be changed, 
and that they would proceed to New-Or- 
leans. The cause, therefore, must be.con- 
sidered in the same light as. if the original 
destination of the vessel had been here; 
and our enquiry, is what would be the rights 
of the partiesin such an hypothesis, And 
we apprehend that the contract ofaffreight- 
ment ig not destroyed by the captain taking 
other goods on board, which exposes his 


A shipper can- veggel to seizure and condemnation. The 
not be aifected .; 

by the master ta- chy} H ; 

wog on board SUipper of goods, which could legally enter 
other goods, the the port of destination, cannot be affected 
landing of which - : S 

could expose the by other goods being on board, which, ex- 











an a nc clic a an 
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poses the owner of the vessel to hazard and Eastern District, 
May, 1830. 
OMS Oy 


FEernanpdez 


loss ifhe complies with his contract. His 
is the fault, aud he must bear the conse- 


quences, 


It is is therefire ordered, adjudged and 
decreed, that the judgment of the parish 
court be affirmed with costs. 

Ss 
PATRON 0s. SILVA § AL. 

A shipper cannot demand the delivery of his goods, 
if the landing of them would expose the vessel to 
seizure. ; 

Appzat from the court of the parish and 
city of ‘New-Orleans. 


This case and the three succeeding ones, 
differ from that immediately preceding in only 
one fact, viz. that the plaintiffs were the owners 


of the prohibited goods. The petition also 


contained an averment,that not being able to 
enter. Tampico, the vessel proceeded to New- 
Orleans, ‘agreeably to a written contract, enter- 
ed into betweensthe captain, owner, and freight. 
ers of said vessel, There was judgment for the 
plaintiff in the court below, and the defendants 
apppealed. | 

Dennis, for appellant. 

Pitot, for appellee. 


U8y 


‘Sinva & Ale 
vessel to seizure 
and cendemna 
tion, | 
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Eastern District. 
May, 1830. 
PQPrYyw 


Patron 


vs. 
Girva & AL. 





CASES IN THE SUPREME COURT 


Porter, J. delivered the opinion of the 
court. This case differs from that just de- 
cided between Fernandez and the same de- 
fendants, in the important fact, that the 
goods of the plaintiff were those which, ac- — 
cording. to the laws of the United States, 
could not be landed within their limits with- 
out exposing them, and the vessel which 
brought them, to seizure and condemnation. 

The petition contains an express aver- 
ment, that on arriving off Tampico, the pe- 
titioner and the defendants agreed to come 
to the port of New-Orleans, agreeably to a 
written contract passed between the par- 
ties. That contract has been produced in 
evidence, and it appears,’ that’ on the cap- 
tain calling the freighters together, to know 
from them whether they would return to 
Havana or proceed to New-Orleans, they, 
and the plaintiff among the rest, answered, 
that it was indifferent to them whether the 
vessel went to’ the one port or the other. 
It is questionable, whether this proof Would 
.be sufficient in itself to shew a consent to a 
change of voyage; but taken with the aver- 
ment of the party himself, that it was so in- 
‘tended, there can be no doubt that we are 
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compelled to consider the voyage as chang- Eastera panic 
ed by mutual consent. And this conclusion — aa 
renders it unnecessary to examine, whether ~aerew 
any evidence: could: destroy the. effect of SILA AR 
the judicial confession, which the ee 
contains. 

The parties, then’ stand before us in the A shipper can- 


not demand the 


same situation they would do, if they had delivery of his 
goods, if the lan- 


contemplated originally a voyage from Ha- ding of them 
would expose the 

vana.to New-Orleans. In such ease, there vessel to seizure. 

can be no doubt the goods could not be de- 

manded here. .: For if the voyage isunlaw- «. 

ful before it is commenced, the contract. of 

affreightment isdissolved. So it is, if it be- 

comes unlawful after. And there is no dif- 

ference in principle, between a complete 

interdiction of commérce which prevents 

the vessel to enter, and a partial one in-re- 

lation to the merchandize on’ board, whith 

prevents .it being landed. Besides, this-is- : ». 

an action in damages for the non-delivery of ~° 

the goods in New-Orleans.. Now, what ~ 

damages could the plaintiff have sustained, 

since the moment they were put: on skiére, 

they would have been seized fora violation 

of our revenue laws. : 








ame 
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Essterti District, It will be. seen, from these observations, 
Mey, 1830. 
Parzox on the authority of the captain from the 

‘Sinva'& at. plaintiff to come to this port. We have 
already stated the reasons, which have 
brought us to the conclusion that he was; 
and in this view of the case, the judgment 
of the parish court must be reversed. 

It is therefore ordered, adjudged ‘and 
decreed, that the judgment of: the parish 
court be reversed, that there be judgment 

e for defendants, and that the os pay 


costs in both courts. 
_  GAROTA os. SILVA 5 AL. 
A shipper’ cannot demand the delivery of his goods, 
if the: ena of them would expose the vessel to 
- seizure. 

Appr ax from: the court of the. Lae and 
city of New-Orleais, 

A shippercan- - Porren, J, delivered the opinion of the 
got demand the 
delivery of | his court. ‘This case presents the same ques- 
ie 7 ‘them tions a that just decided between tlie de- 
oti expos the fendants and Patron. 

It is therefore ordered, adjudged and 
decreed, that the judgment of the parish 
court be annulled, avoided ‘and reversed, 
and that there be judgment for defendants 


with costs in both courts. 


that in our judgment the whole case turns 
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_ MONTEGUDO 0s, SILVA 4 Al, =| ———sMayy1880. 

A shipper cannot demand the delivery of his goods, wee wocene 

if the landing-of Tipu would expose the vessel to Siva Gan, * 
seizure. ‘ : 


Appzat from the court of the harich and 
city of New-Orleans. 


e- e © ‘ Ashi it's Ne ik 
Porter, J. delivered the opinion of the on ee oe P 


court, This case presenting the same points coe 
with that of Patron. against tbe defendants: 4ng _ of aN > 


would exposo ** ; 
tre to seeimare me 4 


It ‘is ordered, adjudged and decreed, - 
that the judgment of the parish. court be 
annulled, avoided and’ reversed, and that 
there be judgment for defendants with 
costs in both courts. : 

~ 


3 
EEE 


CASTANEDO vs. SILVA § AL, : 


A shipper cannot demand the delivery of his goods, 
if the landing of them would Cxpse | the vessel to 


seizure. 


APPEAL from the court of iis parish and A 
city of New-Orleans. - aim 


é 


_ Porter, J. delivered the’ opinion of the: ¥.. shipper ean | ei 


court. This case presenting the same ee the le 
points with that of "Patron sexing the ‘weald expose 


defendants; vessel to po 








x 
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Eastem District.  Itis ordered, adjudged and decreed, that * 
Be oo tie judgment of the parish’ court be an- “\j 
< Cparannyo nulled,- avoided and reversed, and that, 
Suwa & sr. there be judgment for the defendants with 

: costs in both courts, 


npn sae a} 





Li. KENNER & AL. 0s. THEIR CREDITORS. 
S27 3 If on a comparison ‘of the day of acceptance, the 
y/ : day designated for payment, and the tenor of the 


_ bill, it appears ‘that the days of grace were included 
te YIs with those of sight, between the day of acceptance 
and that designated for payment, that day is the 
peremptory one of payment, and protest on it is legal. 

If the aceeptance on .it be not dated, parol evi- 
dence i is admissible, to shew on what day it was made. 


APPEAL from the court of the parish and | 
city of New-Orleans. 


| For the pone in this case, the reader is re- 
ferred to 8th Martin’s Reports, n. s. page 36. ] 


If, om- . Sate) ° pis eating ae 
parison of the PORTER, J. delivered the opinion’ of the 
d f acce 
oe, te day court. The appellants were placed in the 
designated 
payment, and the tableau of distribution; as holders of bills of 
tenor of the 
it appears that the insolyents, to which the same objection 
the days of grace 
were piftinded was.made as,to those held by the Bank of the 
wi ose oO 
sight, between United States, who were also creditors in this 

e day of accep- 
tance and that CONCUT'SO. See vol.8, Martin, n.s, page 36, 






















































OF THE STATE OF LOUISIANA. - 


‘281 
Be An that case, we overruled. the aibjection, J 
ee and we seé nd reason: to change Radetdtcnacll ~~ 


Itis therefore pa “adjudged and de Tasen Ons 
creed, that the judgment, of the parish court —— highs 
be annulled, avoided: and; ‘reversed, that the pe pernent, oe that“) 
appellants be replaced on’ the tableau, and emptor ‘oe on ae 
the appellees pay the pants of this appeal. 1 on Sn 

ee. ate 
j ra 4 , 
; *. Nat = aoa ETS bak et % Bo « R. ~ fe 
: ; oe. dated, parol evi-. . ' eA 
MOORHEAD: os. THOMPSON y AL. ble, to ae oes": ; 
— May itwa  * 

The capacity of, persons sueing as heirs, need not made. . . ay 

be proved, unless it he. specially denied. <= Wh Ge. 


Wheré an account j is valled for, the rreici rule is, 
the statettient furnished cannot be" divided. 







Parol ihnlnestonig of a party, made cally, shotil : 
be received wie great caution. oe ae ef 


-AppEAL froin the Gagirt’ of proba the 
parish of’ Iberville,» eee ae. On, ' i 


- we * &, 


“The plaintif® a attotiney in fact of the hei oe - 
Natlianiel “Scales, jr. brought this ‘suit® ‘to Yea 
| cover from Joseph Thompson, ‘corator. ‘of the 
estate of Robert Thompson, deceased, “who 
‘Pwas curator of the successipn ’ of Scales, the” ao ie 
“sum Of thirteen thousarid seven dollars and | fics a a, 
_. three cents. Erwin, the'surety int the curator’s. i: Fe 
» ‘bond, was madea party the. suit, andlijudg-— 


VOL. I.’ ae oles 36 eae . =! i ie | 7 
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Ragas Titec. ment prayed ‘against him as such. The de- “y 


fendants plead. paymient,_ and filed with their 


Moouseas answer certain accounts, and vouchers against 


the succession of “Scales, ‘in, Stipport, ‘of their 
ant The court below gave judgment against 
the defendants jointly, for ‘six thousand five 
hundred and ‘seventy-five dollars and forty- 
or? ~ cents, from which Thompson Se 


Fisive; for appellant. 


‘ §.Tie court ‘had fio junit over the 
" claim against Erwin. : | 
2. The judgment is agsinst ‘Thompson, per- 
sonally, when he is sued as curator. 
“a The pied of ‘womey is aot ‘uly 
‘proved: 
oe for auliane, 


_.Poxrer, / ie delivered. ry épinion of the 
court, ° “This action is’ brought. against the 
gurator ‘of the succession of the curator of N. 


{ 


Seales, juniors. estate, to compel.a liquida- 





. tion of the accounts of the succession ahd pay- 
ment of the balance due.. The surety in ‘the 








curator’s bond is made’ a party to the suit, He 


and judgment is prayed against him as such. 
_.The -general issue, and . payment, were - 


¢ . 
’ A oe 
4 % 
, 
° ; +e ' 
. - . \. Ae r 
Se 
. 
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~ After an examination of the vouchers che 
duced by the defendant in support of his a By 
of payment, and: the other eyidence, oral and Meonpous 


documentary, the court gave judgment jointly cael 
against Thompson and Erwin,’ ‘for six thou . 





sand five hundred ‘and. seventy-five dollars - : rh Cee 
and forty-seven cents, with interest from . 
judicial.demand; * .- ce 

The correctness of dis jedgunent sions 


Erwirt cannot be exantined, as he has not. 
appealed from- it, and is hot before the court. : 
’ An objection has-been made- here, which 
the pleadings in the’ court below donot pre - 
: sent, It is contended, there is no legal proof 
of the persons for ‘whom suitis brought being” 
‘heirs, nor any’ that: cn sleeig anne 
sentative of these heirs, La) as 
. This vbjection should have Boon fakin hin oipecky 
lining lites ; it.has’been repeatedly décided rela moda 
| by shi hie ude of lt ei 5 specially 
allegations. in a petition, ‘amounted to ihe . 
gerieral igsue, and did not require proof of the: 
| . s:fepresentative character of the plaintiff, where oi 
,/ i] suit’ was brought in that characters that it 
formed the contestalio-lites,onthe merits © 
. alone.’ We decided. afew days, ‘siticey that ~ 
such a erm did qot - at, Issue, towne 














es 


THomrso® 


Fat. . 
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t. demand, whici was one: of the eras of 
the’ petition. « 

There are'two greeting of Inveprenented ' 
‘by the proceedings, whieh itis proper to dis- 
pose of, » before the merits are’gone into: >” 

Hie first relites fo do¢uments offered by 
the deferidant in evidence. ‘A bill of: excep- 


tiong states, they were Tejected. "They con- 


sist ofa letter fromthe intestate tothe house | 
of Kenner & Co.; a draft: ‘or them for two 


- thousand-dollars; and é-Jeiter from that house. 


to ‘Thompson, the .curator:). There is also 


their’ ‘account current with) deveased,. We 


think the judge should ‘have admitted them, 


"and: weare-clear the estuse should-not be re- 


| was discharged through other,soutces. heed 

“ “Phe second grows out of 'a) position as- 

~ ‘sumed by: the defendant, in support of his ac- | 
 “eount. He contends, that if the plaintift-re- 


mgnded becausé he did not. - For, far from: 


a establishing any paymentby the.curator, they 


‘prove’ ‘the. reverse, nachely,-that the ¢ acount 


5 


fies on it to ¢stablish the sums received by» 


“ defendant, he must admitall the items which 


it offers’ in discharge ; ‘that it cannot be di- 


+ vided. | The plaintiff insists, the principle i in. 
| volied does not: apply: ad aes: who*are 


| 


¢ 


f 
} 


i | 





eg 
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bound ‘by: law: to’ furnish, accounts, agents, Distriet. 
&e. Andof that opinion ‘is‘this courk . We ‘Moy 1680. ; 
have already expressed-oursolves.to the sme Mecansds 


“effect, in’ the ‘cise of Smith‘ Hanrathy. Taoaison 


Where the. account‘ is ‘called for,- the general Where an‘ac- | 
rule.is, ‘the statement furnished: cannatbe.di- pg Pea nemre 


vided. But where it is the duty.of the.party ™s rae atte a : 


producing it to render one, no’ suels-comsee sae ae : 
quence follows. “Thé-dissinetion; appears to 


_ us, to.rést on ‘solid ‘grounds. ,Wherethe-evie 


dence is, or was,-equally-within the power of 
both . parties, and one of them; instead.of pro- © 
curing®it, and. furnishing ‘ it, chooges:to. rely 
on ‘his adversary’s confessions, it is.proper;he 


should, take them. together. He voluntarily - ‘ a 4 


makes. hint -wiméss.; But where, business is a i 
intrusted tothe. gestion: of.an-agenty.thd prin- oa ae ie 


cipal hes no: means in the greater number :of 


instances, ofascertaining, howjtigrondycied, ~~ 
exceps through thé agcount which thas ageut. .. ” 
furnishes; ’; If the latter, ix: rendering this ae 
count, iad nothifig mire 10 de, but by charg- So 

ing himself-with the sunis-received, to obtain | | “s Bee 
credit for every thinig he. placed.on theother © ce: 
side in discharge, it is evidens the legal obli- 
gation to render an, account, would be of no" 
use to the party for whose benefit the law.i im-- 
poses’ this. obligation. +5 = 2,8. 320. 


5 
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asters Diswict. On the merits, the’ prigeipal matter con- 
= ~~) tested between the parties, is the credit due to 
— the’w witness, who: ‘testified in relation toa large 


Trombeox portion'of the i jitéms inthe: ¢nrater’s account, 


AL. 


Fp ore mpc He swears that the father;and heir of the de- 

eee. ocniny beaded, ‘admitted ther'in his presence .to -be 
Boe reir ome correct. Proof of confessions of this kind, as 

ee we ave more ‘than’ once remarked, is: ex- 

tremely dangerous, and. should be received 

with great eaution, - But: the high respecta- 

. bility of the: witness | ‘on this occasion, who ‘ is 

no other thaiy the jadge of. probates of the 

parish: where the secession was opened, for- 

__. bids the belief that he has'stated more or less 

- + dhan the truth... Indeed; it ‘is, not pretended 

he has done 50 intentionally, but itis said he 

may be.mistaken; and probably is so, because 

the. date ‘of the account. is posterior. to the 

time at which ihe acknowledgment’ was made, 


"Ther judge’ states, that ‘the father acknow- 


.... *,  Iedged’ certain: itéms contained in the account 

3 "now presented, but Jit dows not. follow, those 
: |, dtems may.not have been presented i in another 
> ae “Account previous. to the. drawing. off of that 


i ‘which was filed with the answer, -'The dif 


me “ference i itt time, is easily’ ‘accourited for, by 
s*ppoeing, 8 & not’ oo ooturrence,:¢ of 





ed 














ment, before od agua submission of the 
- accotints to the court of probates. .' | 
The acknowledgment of the father, inhis 7 reg 
own right; and as ‘attorney. for’ the mother of Sg 
| the deeéased ;from wliom he had authority to hii Gs 
compound and'setile the debt, binds the pare B. 
ties ‘to this: ‘action, aloes oy show i it was “Sot ta 
made in error: Ct ae 
On anexamination ya aiccouiite; we are. 
unable to say. the court‘of probates erred;in - 
4} the belance it considered due to the plaintiff; - 
but. there is error in giving judgment person- : 
ally against the defendant, He iscurator, of. . 
the succession of the. curator of Scales’ estate, 3 
and it is not seén-how he is personably liable, © 
The 1007th article of the Code of. Practice 
authorises judgment, ‘against the. curator in « 
his personal: Capacity, who fails to pay over © ; 
the balance. due.to the heir, But shat. respoit- 
sibility dogs not descend upon the repréesenti~ pie Mee a 
tive of the. curator, The debit, asi it relates to cnn 
him, is in the same situation with. ‘every other, T*pensnisty, of 
against the estate he administers,” fsa0 ; ea "7 
The curator ta Scales’ ‘estate, was appoint: ees 
ed under the old Civil Code, which gavea: ~~ 
mortgage on his estate: from the day of his” 
sppointmnent CC. art. 135. ce 





a 
se am ee 
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Eastern Diaries, It is. therefore ordered, adjudged. and de- 


Pd 
Tuomrsan 


e 


creed, that the judgment. of the, court -of pro- 


bates, so far as itrelatés to the defendant, Jo-— 


seph Thompson, be ‘annulled, avoided: and 


Reversed; and it is further adjadged ¢ and de. 
'*. > @peed, that the’ plaintiff: do recover from the 
: ‘said Joseph Thompson, curator of the estate 
~, of Robert Thompson; the sum ofsix thousand 


five Ahondred and. seventy-five . dollars and 
forty-seven cents, with interest thereon at five 
per cent. from judicial demand, the-same to 


_ be paid by thedefendant curator as‘aforesaid, 
_~-in dye. course. of administration: as a. mort- 
gaged debt; and it is further decreed. and or- 


dered, ‘that: the Appellees, pay the cosis of 


this appeal, and-<he defesidamt and, apeielans 
oe of the first instance. a 


. : See “ 
7 ~~ 
me > 
~ 


phi» “WQEe’y “si al : sa 
LROGBIT ws FEEDS Mw jx 


aie defendant causing a Copy of the judgnient to 


_ be.served on. the’ plaintiff, is not, such, anexecution.of 
% as. deprives the former.of his ‘appeal 


. The plaintiff must make out liis title td the insti 


"" qment sued-on, andif the contract by which he acquired 


sae it was null and, void, it -can'prodiice no effect. whatever. 


’ Whereno objection. is made below, to the admis- 


ae “sibility . of the evidence, the supreme burt considers 
‘its. effect only... 


APPEAL from: the court. of the frie district. 
“wi , i ro ad 























OF THE STATE OF LOUISIANA. 


és This was an attachment. sued. out by the astern 
plaintiff, as endorsec, ‘against, the délendants.as => 
‘drawers. & bill of exchange. -Amjattorney ‘Seecnr 
' was appointed: 16 defend the svit,wha, pleaded, — 
first hat no property had been atistchedyand: 
f the. genial inoue thind, that. he: plinth took 
1 the’ bill after he: knew. it was dishonored, ‘ahd 
with the koowlogs et sane abet without - 
| consideration. ee ye 


s* 


{ The facts are subtly these, . > 
Wm: A. Peet, ‘James"A. Peet ‘and ipa 

S, Pett, composed :a ¢ointhércial partnership, — 

doing business ih New-Orleans, under the ficm. 

of Win. A. Peet & ‘Co.and in New-York, under 
_ the firm of J. & M. Peet & Con. (On she 30th z 
_ Macch, 1826; Wit, A. Peet & Céctnadeland 
delivered to Ri &'B; MeDevitt,: 9 bilkor ° ‘tke 











change on #. ®M. ‘Peet of New-York, otdering ~ 

| -  thesaid’I.&M: Peet, sixty days after sight; to 

| pay to'the'siid R. & B, ‘McDevitt, $6,000 for 

value feceived.”. £& M. Peet refused to be- 

+’ cept the'bitino. frotest was madépand it re. 
-  ynainedin the hands of R: &B. ‘McDevitt un- A 

tilJuly, 1827. “Previous® "t0 that time, R. and . 

By -MeDevitt had applied in New-Pork forithie ° 

wu sense ane eee sec 


voL. iS. * 











oe, 
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Mierrs. by the plaintiff, and other of their: creditors on 

the ground of fraud, weré detained in prison, 

= While. thete, they agreed; that’ if the. plaintiff 

Past an would: | withdraw : his opposition; they would 

_, transfert hhim the bill of exchange on J. &M. 

- Peetywhicti they. still hel. ."Phe plaintiff accor- 

dingly withdrew. his. opposition.’ |R. and B, 

7 —' McDevitt:were’ discharged; and on the 19th of 

“se Jualy’y'48277; the bill was\transferred to.the plain: 

) tiff -It further. appeared, that the bill ‘of ex- 

change was’ given to R. and B,.. McDevitt in 

payment for goods, bought of them by ‘Wm. 

A. Peet, and Co, and that one Prall had brought 

. ; Snit to, set.aside the safe of the goods from the 

McDevitts t to Wn. A. Peet. and Co., on, the 
gropud of ‘collusion and fraud. ‘a 


_ This, buit of Prall, was toning at-the trial of 
pmax and the, uncertainty of. its termina- 





- 


_Fecovery,, in, the: present, action, The cause 
_ was tried by, a jury, who ‘returned the Sallow- 
ing verdict. We the j jury, f firid for the’ plain. 


' tiff a-vercict of thirty-one hunidred dollars, and - 


c we 


interest from the judicial demand; but’ we find 
that Wins, 'L.. Prall commenced suit against 
. Wm. A: Pest and others, No; °7662 of this 
“sour the sah of bind 187, if said suit in law, 


aM 


-_ . * ¢ ’ « ‘ 4 
vy. ta } ’ - wufee. ' j 
, . ° : te ‘ 


? 


igh, ‘was urged. as an objection to the plantiff’s — 


























OF "THE STATE OF LOUISIANA: - 


._ prevéhts sinnerman 
the defendant.” On ‘this verdict, the court de” 
creed as follows.» Ielis ordered’ that furagingnt ™ 
be entered itt favouir' of the? plaintif, “iportthe' $ 
verdict of the jury, for the ‘sume 6F#Sj1005' 


with costs; ’ “subject ° to this condition,» vid! 


that if the suits: ‘referred ' to in: the; verdict. & 
of the jury, viz: the’ suits. of Pralkvs:Willaim 


"As Pget anid others; anid Muller 2wsuoWims * 


A. Peet and others now pending, shall be deters a 
mined. against said Péet, then: this judgment is. 
to be. considered..as null, and of no; effect; and 
the plaintiff, Leggett, ‘in that, casey instead, of 
Peet, is, to ‘pay the costs ‘ofthis suit... The 
plaintiff Leggett, i is mot. to, have, ‘the: benefit of 
this judgment, before: the final dertdanalales , 
suits aforesaid; this. judgment i is 
within the equity of article 2535 ofthe il 
Code.” us . 
From this judgment he adele spp | 
Hennen,: for appéllantes 7 ae 


2. The deroatid of pin yg ad * 
without eqnsideration, : 


2. The Judge erred in his ebarge to the Fry. % 


As 


8. ‘The evidenioe shows that jdgnieat siti sy 


ee, 2 Rabo... 
Preston, contra. #* ae 


‘+ 








298 -—«CASESAN THE SUPREME.CoURT 
, : 1. ‘The judgment. is’ made conditional, and i 


wrrm  dependant-upon, the -suit: of Pralt ys. Peet and 
he others;and Muller-vs. Peet and.ethers In. the 
eee lattes: suis, the Peets:, may gonféss judgment 
: -or.compromise, and-make ‘a collusive defence. 
The conditions therefore. paigeniiiedantatine 
oa Prets,-and:null. C25 2029. ° i 
ee ‘The jury sabmitted to. the-court @ mere 
hailed -whether the: ‘siiits in thejr ac-. 
+, talvitate batted plaintiff's recovery'or' not; 
_ this'should have’ been ' ‘unconditfonally decided. 
“$2. "The Peots'cannot oppose’ to Leggett’ a 
assignee of the MeDevitts, ‘the danger of evic- 
‘tion, by-Prall and” Muller, because they -kriew 
_ that ‘danger’ at thie: time of giving’ the bill of 
" exchange. O: Certs 25BS,! 
a a “AE The Peets cannot avoid thé edntiact be- 
. tween them ‘and the MeDefaen however frau- 
| et C, Giart, 1969. 


5 Phe ictions brought by. Prall: ahd Muller, 
on which the judgment is sepia, are F PS ; 
- sorbed? *€, U,. art. 1982. 


Roars, J, delivised: woneiGn of the 
court, ‘This action is brought. against. the. 
defendants as. drayvers. of a bill of exchange 
ond. &" = Peet of Neet Om The draft 




















this suits brought: fgainst thent ally <Phey: 





“March: 19263° avid” payable sixty: days” after 


that ‘by - ‘Feason of "the eateries 
~ plaintiffs” haive’*beooine’ liable” to: Sahin tee", ae 
; arhount. of the draft. CQ eD Mee sa a) - # 


“had beer’ ittached, eonpipetinn mesh 
out jurisdiction ; “seeond, “thé. general issue; 




























in OF: THE STATE OF Lomiguaasa. ae 
was payable Rd: B, McDevitt; whoendors- eng Diet 
ed it.to the plaintiff. "The petition states, that 

tho firins of Poct & Go, iirNew-Orltamgond Sener 
J. & M:.Peot of News Yew, weie. toimpesed Deke ian : 
of the same porsons,-viz:; of William A> Peet} — ae. 
James'As Peetvand MunsoiS.sPeeyunb- = 


are.alleged: to. he-phsent debtorsyand’ain-at: -. 
page hag fori and orga cml 
their property: ™ siento ta 

"The vilofexehangevta hed he 90-0 — 


sight; acceptaice Was refused hy the draweee, oe all 
J. & M.Pest! "Theres vio wllégelfoh of 
protest, | and’ notice$ but the*petition ‘avérs; 


“phe ‘auotney, appointed by the court de 
fend the ‘suit, pleaded, firsé; that ‘no pr : 





and third, that thé. plaimtiff took thie bill” iifter’ Va 
he knew it had been dishonored, ‘and’with’- sil = ‘ Le 
the’ knowledge Pag aetinand petty al hee a 
prams. ' _— Sigg 


' 
act . 
< Ae gae “Fe ‘ 4 








_ CASES INUTHE SUPREME COURTS: _ 


- Restoesl Das, From the evidened ‘adduced inthe. oause;; 


| May, 1880. 
NPN 


eral 
Pare ALY 


itappears that a suit was commenced, and at 
the.time the trial'was pending.in’ which ‘one: 
William 'T. ‘rail. was plaintiff, and Peet’ &. 
 Gow'defendants, .: In that suit: the. plaintiff. 
charges the sale made. to:the defendants by 


the payee of the note, now: sued, to ‘be:falee; 


“fraudulent and-collusive, and he prays. for a 
; rescission. of:it The: pendeney of the de- 


mand,-and the uncertainty of its termination, 


_: Was.offered as.an objection against the plain- 
- fl's, recovery. inthe, present action; the bill 


:, Of “exchange, -0 on which itis. institated, being me 


| given in payment of thecpropery. mbich Prall 


was endeavoring to-recover, 
jt he, yerdict was in thé. following ain 
“We the jury » find for. ‘the, plaintiffa verdict of 


thirty-one hundred dollars; with interest from. 


"judicial. demand;,4ut, we: find that , William 


« 


TT »Prall. commenced suit against. Wm. A. 
: Peetand, others, in this court; the 10th of Ju- 


lyy,1827, . Af said suits in law. prevent the re- 
covery, .by the: piolatiti. wes ‘find; for’ all 


=, Mi 


Qn‘ this. verdict,. ‘ed court ‘helen saheea 


‘as s follows. “It is ordered that Judgment be 
? “entered: in favour’ of the: plaintiff upon the 


? 


4 


y 


























oerne STATE.OF LOUISIANA, = 295 


verdiet of thejury for thirty-one hundred dol- rr = 5 eal 

lars with costs, subject-to this condition, Viz? werner 

thatif the suits referred to in the verdictof the he 

jury, viz: -the ,suits of ‘Prall vs, Williamias “™*™ ai 

Peet &-al. and: Muller. ‘vs. Peet al, xlow ad 

pending, : ‘shall;be: ‘determined :against ‘said ra 

Peet, then this judgment is to be considered 

as null and-ofno effect;and-the plaintiff, Leg- 

gett, in:thatcase, instead of Peety ig to pay the x 

costs of the suit, The plaintiff Leggett, is not 

to have the benefit of this judgment before the 

final’ decision: of the suits aforesaid: This 

judgment is considered. within nares > 

article 2585.0f the Civil Code”) «200. Soe 
‘From ‘this judgment: the anteaters athyg oe 

taken the present appeal, The plaintiff has o Hivuete, 

moved to-dismiss it’ on the grotmd ‘that the © 

- defendants by: their: ‘acquiescence ih the: jndg- be 

ment below, have: deprived thémselves of the 

right - of. appealings but should’ ‘this motion 

fail, he insists there’-is no error’ in’ ‘the de- 

creeof the district court, exeept:to- his prejel- 

dice. The’ specification -of this trror'is, that . 

the Judge has made the recovery of she plain- oe 

tiff conditional, on the event of the suit pend- « . ae 

ing Goowcon Pra Phat Ci ‘When ed : 

should be absolute. . wer 
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Bac Dati The .acquiescence | in: the judgment, by 
‘SAS’ whichthe dofendanishave lost thesright top: 


ae ‘taken out of the cletk’s office, arid procured 


. 4 iggeatlepigptanosnihatal isthotafosiny 
BOUT cng: 


it voluntaéily.” er) si 


cution of it, 


the. abandonment : of 50 important ‘a right, 


different, from, ihe case of the. party, in whose 


es Shite it.The plaintiff who takes the necessa- 
RRR iodo ry mieasupes for issuing. execution, Would 
| ; pechipale considered as coming whbioshe 


_Egedeee — penl,:is'supposed to result from, their:having 


to be. served.on, the. attorney of the plaintiff, a 7 


«The; Btth eile nb the Gode ‘of Practice | 
| pavriden: ‘that -the party against whom judg- 
*  gneut has been rendered,’ canfiot appeal “if 
eae such jadgment has been confessed by him, or . 
a - iia baneoqniancedia he mapby aceon. 


- the defvndesi’ We do not ‘think hinds atthe defendahts., 
of the judges Ht A@FYINg.-aaopy--of the judgmient,.on the“ Y 
the nleintte, “ Plaintidi; such an execution-of -itas.deprives _ 4 

_ Bot-such an exe- ®; them of: the right of appeal. The, act should — : 


, And it is nota’ voluntary execution of the — 
__judgment.in this-case, because no such obli- * 
_, gation was imposed on-tlie* defendants, itis 


_fayoir judgment is is given, proceeding ‘to.exe- 





wratiisen at be. tinequivocal,to authorize a ‘presumption of | 

















os 
+e 
3g 


“OF THE STATE OF LOUISIANA. | 


article of the Code ‘of Practice, bocense he Hexen 
can perform no —_ ‘act ‘of. -volantary 
‘ execution Ag oa ome if ary. pend he 
A digaaiat: tn tos plains — : 
took the: bilfrény: the payees for a debt they : 
owed tothim; but itis aleo proved’ dane : = 
time the ‘trasfor was made, they were in pri- | He 
] gon in: New-York, end had weiveies: =a § 
benefit of the’ insolvent. laws of diag eee.” <-> “.S 
The plaintiff had’ made opposition to their 
demand, :and charged them with fraud; upon 
which they proposed to assign to hitm'the note 
now sued-on, if hie would withdraw ‘his‘oppo- 
sition. He did so; the. ares 
and the endorsers were discharged. 
"Te objesiad what thin teanmetion Sen all : 
and void’ by. the laws of New-York;and ‘that 
no right could be acquired under it. The 
plaintiff insists that itis a matter entirely-be- 
tween him and the endorsers; thatthe maker ha 
of the note has nothing to.do with it “Ofthis . 
opinion ‘was the Judge of the court of the first won 
instar, poe. s:schanged the: der: “The Sere 
selena excepted. aoe ae: 
4 Tf the act of withdrwifige poouanio of ; 
. a fratid, in consequence of receiving the note — 
nim med aera selena nelly de Sage 


VoL. << 38". 


~ 





Baz : 











- 
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i District. belowdidsiot err; burifitwas anebeolutenulli- 
~~ F quhadidect ‘Becadee the plaintiff must make 


— out histitle to: the ‘instrument sued on):and.if 
Past ae the contract: Dyivwhich ‘he: acquired™it was 


"Fi jont null dnd void,- it; eam yeas sho. effet 
tite the - whatever. ymca is dy ep Horwe 
fet by which“ +F roman examination of the adjdgutc cases 
"‘jaull and void it! in the State of New-York, . where the transac- 


can produce uo 


affect whatever, tion took’place, it ‘appears, : thatthe courts of 


that state, consider all agreements, suchas 


that proved:in;this instance, ‘void abi initio. 


"In the'case' of Wiggins vs; Bush, the note 
had paseed inito the hands of a third person; 


_ but the defence was sustained, and’ the ‘case 
|, did notrequire a positive’ opinion’ ‘whether the 
ale ‘ebligation ‘was void or voidable.” ‘The tea- 

__» soning of the court on the subject matter, and 

on pt reference; to. previous decisions, leaves no 
doubt in‘our minds of the- legal character of 
~: | ‘thé transaction there, ‘Were we;, however, to 
admit} that the laws or jurisprudenc’ of New- 

- 3 York have not been ‘Sufficiently shown to éna- 

ble us te pronouiice ° positively“on the ques- 


+ ‘yitengthened.* | We should” then be obliged 
| _ to have recourse toour own tawé, and i in "this 
state F ewan te ne doubt sich 4 contract 


tion, the case of the plaintif would not be - 














sith The: 188th article of our Codeides 
clares , that an ‘obligation: ‘with’ anvunlawfel. 





cause, can have no effect. "The 1889ph' arti ™ wr 


cle says, ‘the cause vis: iHicit: when it is “for- i 
bidden by'law, of contra-bonos mores’ We 
have altéddy expressed our opinion’ oftagree- 2 
ments; suchas this, in the’ ‘case of Perry vs. 
Frilot! iri England and our sister states; the , 
"protection 'afforded ‘by the law merchant ‘to 
the inriocent ‘endorsees: of negotiable paper, 
ddes'niot extend to’ instruments which are null 
and void, © But'this case’ is free from any cbt: 7 
sideration of this: kind. The‘ note’ was ” en- 
dorsed long afier it came due.” The ‘obliga 
tion of the holder to prove that the rights, of the 
transfer “are vested in him, ‘is totally in _- 


dependant: of the commercial law. | Unni | 


he does 80, he establishes no right in himself, 
and he’ cannot do so by @ eoid contract; be- 
cause such a contract prodices no fect. . a 
John, Reports, 386, 4. Ibid 410, 9 ‘Tid 295, 
12 Ib. 306." La: Code 1887, 1860; 6 Mart. 
n. 8. 217; 3 1b. 205: a 
“In the state “of New-York, iced are: ‘tho | 
statutes in tegard to persons unable or un- 
willing ‘to pay “their debts; ‘one’ is’ entitled 
“an act for — reliefof f dors wi ‘Yespect 
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,* aan to the imprisonment of their persons; the 





" be as 


oe . 


iz 


‘other, #an act for giving relief in cases of in- | 
solvency”. The counsel for the plaintiff has 


Pant iat referred us to several sections of the former. 


“Jaw, and argued from them, that:as the ces- 


sion made by. the. debtor in confinement, was | 


"only for: the benefit of the creditors who bad 


| ¢harged him in. execution, there, was nothing 


‘immoral nor contrary to the policy of the 


law, in any creditor entering ‘into terms. with 
the person whom he had.caused. to be impri> 
goned. . It is not necessary for us;to say, whe- 
ther. the construction which. the counsel has 


given to. the statute be.or benotcorrees For 

_ the evidence shows that the endorsers of the 
“note had applied for the benefit of the.act for 
~énsolvents. ~ And in looking into it, we find 
it contains the provisions which are common 
to laws’of this description, and that any, stipu- 
- lation of a creditor: to withdraw a charge of 


fraud against the debtor, would be a, violation 
of its policy, fraudulent, and void. The ninth 


. section of this act, provides for the case of 


persons in ‘custody, and points out the man- 
ner @ cession of their estate shall be made. 


aes of New-York, vik, 1, 348, 460. 


Objections ‘have been made to the enquiry 


“into the consideration of the endorsement, 











iy 
OF THE STATE OF LOUISIANA ‘a 
because it was not specially pleaded ; j and it Rogge ia 
was also urged; that the record. stiould -have ited 
been produced of the application, ftheen-  =sanr? 
dorsers, for the benefit of the insolvent:law. a 

Thé contract uiider which the  phaintiffclaims . 

may perhaps be shown io. beyoid, under. the 

general: issue; and the corrupt 2 m tin 

this case being matter en pais, it questiona- 

ble whether it was necessary to produce the 

’ record to:which it referred. The deposition - 

‘| +  of'a-witess, who proved the facts, was taken 

some time before the trial, and subject to all — 

legal exceptions. . But when the ease was be- . re 
fore the jury, ne objection ‘was: ‘made to she oy x 
testimony ‘by:‘which the same matters were ne tego _ 
established. ‘The casé therefore miust be de. = vier a ofiact 
cided on the legal effect of the evidence given, = , 


We think the’ contract, urider which the 











plaintiff ‘claims to. stand in the ‘right of the: 
payees of the note, void, ‘and that he cannot 
maintain tin action on it ri a 


I: is therefore ondered, adjodged and .de- 
creed, that the judgment of she district court 2 
be annulled, avoided. and reversed, and that 
there be judgment foviahendeoth ih cme 
in: both courte, =... 














eae 


‘HisjCarprrons who ‘was bound to return it, changes: the nature ae . 





cass ra SUPREME: B COURT 


ty . . 


3 4 pe me Ve AAG 2 
parte HIS: CREDITORS: ; 
EM * of stock by: thé bytidics of an Hibohiae 


his obligation: | into, oné; for the payment of money; 


_ pats the parties in the | precise situation of creditor 


and debtor, and gived rise to’ StaipttipaRiit: bq 
Aprtar from the court of the first district, : 


she Bank of Orleans, filed: mien sitpcaitioi 


- tothe tableau | of the insolvent, and contended 


that! from the'sum of seven: thousand six hun. 
dred and, ‘seventy-two dollars-and. twenty-five 


_- Cetits,.allowed tothe estate of Morgan, there: 

pote tes _oright to be: deducted six, thousand. eight hun- 
Roa . dredidollars,. being the amount which was to be 
~* paid to Astor, of New: York, by the syndics of 


Saul, ‘on ; an’ accommodation hote: of Morgan’s 
endorsed by Saul, and for which no considera- 
tion bad been repeived. oe ee 

It appeared, that the amount te which the 
syndics. of . Morgan had ‘been placed on the 
tableau, was produced: from the sale of stock 


‘péloriging ‘to Morgatt, which ‘remained in the 


possession of Saul at the time of his failure, and 
was sold-by his syndics’ as partsof his estate. 
‘The only question in the case ‘was, ‘whether the ‘ 
syndics of Saul had'a right to Yetain the pro- 


eo 


2 a 


—— 











Ae 





<n —s oe 





pr ae fii alee in0, ngitay 2 


| 2x The, court, below. sustained. the es 
Hid if Hi Cxaprront ‘ 


and: the, syndics, of Morgan appealed, m 
” Bustis, for appellafit. tg ek be — on tte oils 
«\Pierde'and Shdel, Se ppellee." "Pos 


" Marseys,J, delivered the opinion ofthe bw (ida 
court; ‘The present opposition to the slaim. ee 


of Morgan's synidics, involves a question of 
compensation. or set-off, By a decision of 


this court, found i in 7 Mart. Rep. n.s. p. 601, . ha) > 
it was settled, that the’ syndics of Morgan’ deh: hen 
estate had a right to recover from the estate”. .,.' 


of Saul, a certain amount of stock of the Bank 


Woe ad 


of Orleans, which was intended to have been 


given by Saul to - Morgan i in ‘exchange | for a 
similar amount transferred ‘from the latter to 


the former, but not having been-delivered to. ; 


Morgan, réemained.-as a part of Saul’s*estate 


es 


at the time of his failure,add.as such was sold: 


by his syndics, It is not contended that this. 
sale was illegal; bug. that the price for which. 
it was sdld_ is, due :to. Morgan's, estate, It 


seems, from. the: opposition now filed on thee. 


part of the Bank, of Orleans, that @.sum. of | 


seven thousand. six hundred: and seventy-tw@ . ” 
dollars'eind er cents ‘Was scraha 


" 
, . 

‘ Pa . 

‘ 2 . 















































* Gies, on account of his endorsement on amac. 
~ commodation note of Morgan’s, held by John — éa 
peg esr J. Astor, &c. By the sale of the stock, the f 
en invent who eciite Of Saiil Became debtor to that of Mor- 7: : 
gsi ate of gan for its price; and by the. payment of Mor- 
ae ee ee gan’s debt, -higgestate is debtor to ) Sauls pro 
| Peybet S me tanto, This appears to, 8 tomake a case in | 
le which compensation legally takes place. The 
pn gue ter sale of the stock by the syndics of Saul’s 
— "estate, changed the nature of the obligation to / 
return the thing into one for the-payment ot 4 
: money, and puts the: parties in the precise # 


? 
mr 


ag 
i 
| 1 













sitd ion of creditor and debtor. a jie 
therefore; ordered, - and 
rae | that the jatlgmento of the Roi 


Pete” abe a [Bion 


are ac? 
ss ae 
ekiaed * ah meee ? ee es . 


.: | mes : “amt vi tsvndivcs COMPANY, 

| The insurers are’ "figble for ol the Tabour and ex- : 
“pense attendant upon an accident which fotees the . 7 
oe 2 back. moe A 9 peep * 
ion ae eon 1 





ERED 5 - 
ie , 5 ; 
qo 











- ; ee, 
oF THE ‘STATE > ‘ie 
Apres from the eer a! yin oe’ 
‘Sand city of New-Orleans.. ee, 





. | 
“The brig Mechanic, insured 1 by the ce 


ma « er on a voyage from Nene to Phila 

} °_ - delphia, sustainedan injury in descending hei AS 
foe i. ver Mississippi, and was towed back to the city en oe 
" to be repaired... A. general average a ae 
up in whicha‘commission of two anda half per 


‘4. ®cent. was charged on-the a of the cargo 
™ shipped by the plaintiff, and to recover which, .. 
. (the defendants having refused payment) Oe 
present action was.brought.. _« er 
Lewis, a witness for the plaintiff, deposed that vit 
pe © he had been a merchant for thirty: years, ahd ma ‘ 
h* ing*that time had made up between’ three and-. 
4. four hundred general averages. “That .it was 
~ his constant custom to charge two and a half per 
cent..on the whole amount of the. cargo, i imcases -_ 
similar to the present, - That he had known'that . - 
,, charge paid in: many instances by an instrance . 
7)" company in New-Orleans, of which he had‘. : 
4 , ». been the’ secretary, and that the same charge ; -.. 
S]__ had been allowed :aid paid ‘in London and in . 
New-York: Several other witnesses testified © 
ch that the charge Was a ‘customary one, and 
, been -allowed ‘and paid ‘by different: 
offices in the United ‘States, , The' : 
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CASES IN THE SUPREME COURT 


ste Pi. introduced oné ‘witness only, who stated that 
oe - he had been a merchant for twenty-five years, 

ts = “hg and had never known a charge like the present 

| See ene ‘made im the United States, and further, that he 

Pe Aig was acquainted with the custom in Great Britain, 

‘and that payment ‘of such a charge had been 

- invariably refused by the offices in Londoh and 

“ Liverpool. “There was judgment for the 

defendants and the plaintiff sere | 


Pierce, for appellant. 


«The judgment of the court below is: against 
the evidence and the law. 


«Morse, for appellee. : 


~ Matnews J. delivered the opinion of the 

: court This suit is brought in consequence 
. of the Insurance Company having refused to 
"pay to, the plaintiff an item in an account of 
general average, by which. they were charged 
. a. commission of twovand a‘half\per cent, on 
the’ cargo of the. brig’ Mechanic, insured 
from: New-Oyleans to . Philadelphia. The 
‘judgment of the court below is in favour of 
’ the defendants, from which ‘the plaintiff 
It appears from the evidence of the case 
that the yessél and cargo. were both insured. 





























Missicsippi, and. it Boewene: necessary totow 
vel back to the’ port again to be repaired,’ 
a 


I the charges for expenses actually incurred Mas Im 


and services performed: in towing the-brig 
from the place where the accident happened 
to New-Orleans; landing and restowing cat- 
go; in‘storing it when taken from the vessel 
&c. were admitted by the defendants as cor- 
rect, and.payment wa’ offered, with the ex- 
ception of the commission charged ‘on, the 
whole value of the cargo, _ gs 
‘The plaintiff i insists that he has a righ to. 
claim and recover this commission, according 
to.a general custom of merchants In_rela- 
tion to goods placed in a situation similar to 
that, in which the cargo of the Mechanic was 
found after her return &c, . 
No adjudged ‘case, or, commentary on the : 


law merchant, has been adduced, showing the YJ 


existence of such 4 custom ; but an attempt is’ 


_ made in the present, cage. to. prove its exis-; 


tence by the testimony of factors and brokers, . 


and officers: or agents of Insurance Compa- gow 


nies, and other persons in several states of the . 
Union... This testimony is contradictory, and 
does not establish a ane average or cus- 
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308 CASES IN THE SUPREME COURT 
Essiefii District: tom in relation to the plaintiff's claim. His 
| " ‘yight-to recover, must therfore, depend ona 
_ Sure - contract either express or implied of account 
Mss:Ins. Com’. of services rendered, ‘or risque and responsi- 
' . bility, But itis not.supported in either of 
these ways. Over and above- the commission 
, claimed, full |wagesseemed to have been charg- 
ed for unloading and re-loadingthe’ vessel; also, 
expenses for storage, cooperage and every item 
of expense that can possibly be imagined, 


Qn account of services, then the commisson — + 


~eannot be justly allowed. And it is equally 

_— 4nadmissible on the score of risque or respon- 

2 sibility, for the vessel and cargo remained at 

thie risque of the insurers from the time she 

was first laden, until the completion of the. 

voyage, insured according to the terms of 

“the policy. They were the persons princi- 

* pally concerned in the safety of the: brig and 
ee, ”  gargo; whose interest was to be secured. by 

sin uae all'the labour and expense which became ne- _ 


the labor. and.ex- 


pense attendant - -cessary after the occurrence of the accident, 
which forces the Which forced the vessel again into port; and 
Ses for these they are justly responsible, but not 


pission on. tho for the claim of a eommission on the. whole 
—— amount of cargo. This clainy has no just ot or 


‘reasonable grounds of support. . 
































| OF THE STATE OF LOUISIANA: 


































ht is ‘therefore ordered, adjudged and: fEaaie _ F 
decreed, that the judgment of the. er ai 
be affirmed with costs, | > 

ae ‘ ‘ Mis inner, 4 
BACK o. MEERS. "pe ot ea caes 

With the ‘cin of sedhibitory vices in .a 

slave, the attempt fo'impose him on another: as free 
“from them is fraudulent. 

A defendant. is liable under his warranty, whether 
the redhibitory defects be known to him or not. 

Appz at from the parish court for the anon a > 
and city of New-Orleans. | ik — 

“This was a. redhibitory action to. racing eps 4 a2) 
the sale ofa slave. iat Py See at 

It appeared from the testinal that the slave ti‘<«j : sch , | a 
wassold tothe defendant without warranty against a” Mee et, 3 ‘gi 


any vice, malady or-defect, and that the defo. 
dant afterwards sold him to-the plaintiff, war- ~ ging 
ranted free: from the vices prescribed. by law.-" - sg eS Soe 
It further appeared, that the slave was in the. 2) Se OMS 
habit of running away,-both prior andsubse- - yf goo 


quent.to: the sale tothe plaintiff... There was. a 
judgment. for the plaetil and the dekndant ? .* +m 
appealed. oe Mion ate 2 ee 


Eustis, for sijeeilent: —Canon, for’ appellee. 
Matnuews, J. delivered the opinion of the 
court. This is a redhibitory action in which - 





310 CASES IN THE SUPREME couRT 
er the: plaintiff claims the recission- of a sale. ; 


rw made to ‘him, by the defendant of a certain 


“@ = z slave named Andrew, and restitution of the 
“Muses.” price on account of the vice of running away,. 
~~ as alleged in the petition. The judgment of 
_ the court below, is-in favour of the former, 

from which the’ latter appealed) 
"The only question in the case is one e of rfics 
i.e whether the testimony establishes the 


existence of the vice as alleged? . . 





\ This slave was sold as. a runaway and a & 


thief, to the person who sold him to the defen- — ; 

_ dant. And: in the sale ‘to the latter, his ven- 

"dor refused to warrant against any vices ; mal- 

adies or defects whatever. ~ | 3 

m4 Notwithstanding thesecircumstances,which 
ee ’ flay be ‘presumed ito have been known by the 
todep of yedhipi- defendant; he sold the slavéin question to the 

slave the attempt plaintiff with full warranty ' ‘With this knowl- 


to impose hin 
qnothos as free edge of his yices, the attemptto impose him 


. from them, ‘ is 





fraudulent. , ON another as free from them, ‘was fraudulent. 
“The testimony of: the keeper of the police 

, jail, shows this slave was frequently confined 

_ as arunaway, whilst in the possession of two 

distinct proprietors, who owned him. previous 

to the defendant, and that he was confined 

~sinee by the plaintiff, amongst the slaves who 
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«By 


work in chains, . The whole evidence of the Eastern Ditsiet. 





cause taken together, leaves ‘no doubt: on-our em 
minds of theexistence of the redhibitory:vice, — ‘ge ! 


af 


as alleged ‘in the petition, and ‘of ‘its being. o_o 


kriown by the vendor at the time of sale, Bat tc pore 


whether thus known or. not, the plaintiff must % "the ean: cee. 


succeed in’ his action, aig “the defendant is nown to him 8 . 


answerable under his warranty: « we mS, 


It. is therefore ordered, adjudged ma ho 
creed, that the judgment of the parish court 
beaffirmed with costs ee eae 


HITCHCOCK v8. HARRIS. oon a's 
&. gk 


Evidence of the receipt of a, sum.of money, for a 


slave, and 4 promise to warrant the title, is sufficient A? 


| €vidence of ‘a sale, and a document which cotitains 
evidence of thése two facts, ig'a bill. of sale, and @@- 
missible evidence. , ; 

Whether parol evidence can Be received of a pro-: 
mise to warrant the soundness of a slave? Quere?- 


Appgaz-from the cevfrt.of the first district. 

This suit was brought to recover back’ the : 
price of "two slavés, purchased. with ‘twelve 
others, by the ‘plaintig from the defendant, and 
which the pétition alleged were unsound at the 
time of the sale; to the knowledge/of'the defen- 
dant. ‘The general issue was pleaded, and on - 




























312 





CASES IN THE: SUPREME: COURT 


Kegtern District. the trial of the cause the plaintiff offered in:evi- 


«May, 1880 
ere | 
Hircuco¢cx 

. vs. 
Hara. 


-~. 


- defendant’s hand writing could not be received. 
The objection was overruled, and the witness, 
or aan being sworn, testified, that he-presented ‘the x x 

eo receipt to the defendant, who acknowledged . ; ay 
his signature, and said that he had warranted the a q 
negroes therein mentioned | to be © sound, and * 5 


dence, as, a sale of the Slaves, a receipt of: the * 


éd a witness to prove the hand writing of the 


pee defendant... To the: introduction of this instru- 
_ | ment the counsel for the. defendant objected,,on ‘% 
, the ground ‘that it had. not the form or requi. : 


‘sites of a sale, and that’parol evidence of the 


they were SO. 
There. was judgment for the - pint and 


es the defendant appealed, - “ 


2B Thebill of easthinigas was — taken, at 


” Grymes’ and MeCale, al -sppetaat, con-: > AK 


tended: | 


least in. part, the judge most- assuredly erred in 
permitting parol evidence to prove that defen- 


xf dant confessed. he had warranted: the slaves to 


be sound, when the written instrument shows 
that he warranted the title only. 3 Starkie, - 


fs 


al 


"defendant for the price, and containing a pro- “i 
“mise to warrant and:defend the title, and offer- 


pn 2 

















. 


sit: Sa hig 


Da i aed 








conta. 7 i “age. 9 


oe Je ‘Even admitting dese cata 


~~ be received yet‘the eguirt etred:. in not taking” 4 feud 
the’ whole tdmissioh "together and undivided: ait ess 


The witness deposed, viz: ‘“‘Dicfendant \gaith he 


peicoreb ers document ‘to eo . ‘ 





the monet ! 


vu ‘ N,.78 ee 
; *. 


Ppt, for appelle. sail ae as | 





~Manrin,:J. delivered” ibe opiton-oF i a LAS olgh Uy 


court’. "Phe plaintiff seeks: toreedvet® thé. 
price of two slaves; sold toxhitn by the defen: : 
dant, and. damages, on an allégation, ‘that 
at. the time -of the sale, they were, i inthe . 


knowledge, of thie defendait; absolutely tn- 


sound, and'of. no ‘value; laboring under a, 
puimonary disease, from which they since. ; 


died. Thé general iasué was pleaded: Tlie 


plaintiff tiad Jodgmeii ‘and, the koran | ; 


‘appealed, 2:3), Apart oe 
"Hivreouindl is onited oar Hltenton to a 
bill of exceptions tanto the Opinion of the te 


court, who admitted ‘in evidetice an ‘instru- 
ment of writing, offered as bill of sale, and 


- 


OEE De, and 








CASHS ny .THN. SUPREMEAGOLBD , 
_ nebei lparpl proalosabeiatandedti lant 
Mien bs Mint acrid A - 
a Beidognment:ghjected tou was aBimere 
7. receipt of:the priee ofthe slavesgcancluds; 
——.) * lingaith, 9 pkotnise to: warrant apd. defend, | 
the ;title,.... itera’ Y oie exiv pie regal agugirts al 1 ! 
eg atte, ot is any. lear that evidence, of: the.ter 
"money for * eeiphol a: quut gfponey for. slave, and.the 
‘a tin 2 oot ‘promige to.warr ant the title:9 chim, 36.2, safe 
en ficient evidenceof a sale, and lthet the docu, | 


@ sale, and a do- 


. -eument which ~thent which contains evidence of these two 
contains evi-.-~ 


Sgdence of .tbeise lacts;it, a bill of éale,and in thie present'case 


. two faets, is a bill 


| cece the court did. aobérr. in xeteiving tbp.paper 
_imy evidence, nor: ia nena ew | 
* pirdofiof the: epee of thé -vendor. - 
Martin; ie 26° 388. « cmb LGR G ad Rit Jaw 
On the merite;: the: evidenee was ‘partly 
~ rel aind partly: writteri; dnd, sis-ip jolten the 
ease; somewhat contradietory},ahd - we: are 
: uhable.to: say .the, inferior: jodge _— in 
-. isiesincloaion tovshiah heraasired:i ade! 
ret A (fhe appellant’s coansel Sor 
a FO sag ae complained, that parol eviderice was receive 
mise to warren: eof @promise to warrant.the-soundness of 
bye ef the’slaves: this evidenae. however was rey 
ceived without any. objection dn his. part. 
: A charge of forty dollars for medical, at ; 
- tendance. is also said to-be improperly al- 
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“or Tum STATE: OF LOUISIANA. 
lowed; andiitis said the doctor deppsed bie’ rag 
thade no-chaege “for these. sewviced «Tlie 
x testimony:iéhdws; the ddeter said ‘he-made 
7 nd pattioulltc ehaege for ‘these’ Wo dlaviny 
‘ having “ttendedetheal ° “wittiothers'fcthe 
| plaintiff—but hre: added had:tie tad & pate : ; 
tieutareliarge she Would: ass 
aout for deca Wel ecmotiderme” juoge 

dig ndretrtdtaling it for grantea thal! ee 
plaintierwas Charged! for thesé” ip gd on . p : 

the’ genérat “bil hie “paid: “Wot his wégréess” 

ineloding deg!” ting ei te bg Rare ie - 

a riubvrtiets are. Sahat ¢ Ou frengensie ; ange 

_t ig therefore ordered, adjudged add | 
decreed, thad the jndemenl of, the diptricl o 
Sourt hp, al mest with Comlayy: © eisin ie > 
ye lity th elteacmals ob tt: th Sy a 

































4 * rb iM v. ‘pepaawr. ae a 
_ The pléa' of ve Fudicata, oa 4 et 


" nomen 8 Sa 





ek 
pleadéay- 


caonranere nceearaee 
icahen same parties for th eFeat ofa stbietaent eet. ag 
year. ¥ heliesteol ee wifes Her pies sei Lod Bs bee: 

This was. an ‘action: fore and "dbuhapees : 

done to. the’ premises’ leased,:- “After the jury a 
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CASES IN THE SUPREME! COURT 

* elie ae ‘had been sworn, the defendant plead res’ judi- 
) aim " eddaito that part of the petition “which claithed: 
ee - daimages.* "Po the adimigaion — the 
al 4 ee | he of pepmes i dagen it 







rn cine windein iy 9 pera omy 
a The platntiff having: mada ineffectual at: 
pe sina egrets attendance oftwa withes- 
ses, Vasighn, and ‘Cooney, offered to read their 


depositions taken down by, the lerk alpon ; the . 


“ same, contract now; syed ‘upon, and’ gontained 
in'the'record of the guit, whiclythe defendant 

‘introduced a as res s judicata. The defendant ob- 
jected ‘to their depositions “being tad,” on the 


% grotind that they ti not been taken in the pre- 


"Sent action, : “There ‘was 4 verdict “and judg: 
_ ment for. the defendant, abd —— ap- 
pale 


' : eh OSS 


“e Aaa SE a late, it 
changed the issue and the cause was ont trials 





Swe was impropetty: rejected. 
ot st NB 8. ‘Thé evidence of ofer of rome was 
| ' improperly admitted. peg Sein 


| Andrews, contra, | 


’s 


withies” ‘Ss ‘The evidence of Mal ind ed 








—— 























‘ke mont and d ‘ep pista 


‘but before’ ‘an rae was 
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OF THE STATE OF — 


Ree Judicateis mptor On; Bei 
founded in Jaw vatidroany ‘be. a 
of the-causes Ct Pi3M5, \946. 1 it Soca 


hag bovis’ fad 


“Mantm,J ce the. 1g: 









craved oyer.a 





dence was received and, pa 4 kel 
The jndge gave | an errqnequs charge, ad 
judgment ought to iave | been ven or the . 


rent, 42 
“thas Beta uged hat th lea c 
lateras Fri cae was on trial 4nd. ye 





“Phe : ‘appeliee 


v7 eS DMS “iby 
ception, founded on lew, and 8 plea 
HG Saf . 
at any ne 2 3 Bs $46. pte 








it ne. Jn, 

| the ‘dilap ‘dation yas filed, ‘The mares } cs bal 
had arerdictand edoperted naa rig ®. 

| 4d, aie a . 


-not.to have | béen repel ived: 


ns oh ee ee eo > * é, 
,; the. plea of res judicata is : pe i ie 3 





| = f CASES IN /PHE SUPREME COURT: 
<The articles of theGode-relied on. bythe 
 Gppellaint’s: counsel: provides that the-peti- 
, moma ‘tion and. -answermay, be:amended alter site 
; _ Pee: sug joied.on leave; Breuer the plaintiff's 
: an n me is does n ‘aller the substance of 
* ¥ » : me : ds; andthe, defendant's amend- 
- oe ie inde 
fa + aor Sept not of the e dilatory, ' 
Ti ial fifed by the apenas coun- 
a +. fit that’ ‘perehiptory "exceptions, 
3 ip Nin maily Be pleaded 
er in ev ary, stage af the action’ previ ibus'ta the 
“ ie udgmen 4 a ag éxceplions 
a d to | tbe these, whi a ging 
a s- \ ie mes ft ‘chs Be, e, thow: that the 
cata canpol alate B is aetion, be- 
use if is 61 the: er prescribed, ‘oF destroyed, 
, ‘ea ingwie y 
Oa frapelitnge Bite qm of i 
| 3 oe ich “do 068 pat go os . 









HAM a. R42) nk ©) 



















: a Stat peecripe \ heey} 
om my 4 \ ‘oft hea ise.’ but shéws ‘that 4 the 
- a® ‘tage -oftthe - plainti cagnat ntain: bis ction, because 
3 cause. > Sy Ad sai ished BY ‘a 
ve it 18 ye or ext inguis the es 





ee : ment be oa el xception, 1s time at any , 


‘OR aaa stage. ; ete judg- 
iis ment; vherenl ded after the 
- ‘s 2 trial has begun. Iti is no objection: to it, 
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ee 





a Jae al i des) 


ceptions si taatters of ‘fact: not to those on, Was 
matters of law. . WREeRR ne = 





peentie a 

hat & no aad 

et » sion 
‘thew ‘ude 


complaing that this..wa | en Lary . 

nd nachaladchetabangertin = i oom oe 

was res judicata Vel MDM. ir trae! sinaiiasenp ee “a 
The appelige’s. counsel bas yigpliedsahe.. i= ee Ds 

exidence Was propaiy 2s. mplaipyiiglauns i te rie 

ed, damages {oF the, defendants Belding 2 ofr of pox 

even.after the expiratic A Ne NERA sie P87 — 
























offer: ‘wilbpak the. : 

ddmitted, , adh cy th ee 
Il. ‘ough se j Tite 

process of attachment a inst 


been. i¢sued (on his fai ‘Ealing tp at 


pena) ea success, “this. dstimon}. 
dows i the sat jeaivaaa tek : 


>. 


The arya s.counsel 
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Besg Dic. propery rejected thoy vlateto the pins 


Ne) Serene 
epesaurectatie yg we beh KK ane 4: 
—s fin eae peldinrernr oi Wh expt 





Piglioim ofthe leusé, ‘rent and dilapidation, many facts. 


tial br » pron MO tuple efjdetice, which” Wee proved ‘on 
pag iy ore: tho*claim of the Brkt yetr's ‘reiit:- “Phi igsti- 
etree te - mony was given in’ the presence of both par- 
poset ie ties;éach had the opportunity of cross exami- 


| en sibbtt! Me aink the testiniony“ ought to 


_haive bees aduaitied. “Tis caise does iiot dif- 
* fer nnen VB. Monroe,’ which 





a a was for pontiibation, on ai general average, for : 


books ‘of tte paints in thé défendati’s ves- 
ie which téstiniony'in ‘ former” suit be- 


- twben the sime péiftite for’ injury to the plain- 
tiffs books, trroudh the defendant's neglect 
was was admitved: 


oe TE WE he wk ec a judg 


Ptah, ete 


ee 


As. the ‘coriclusion we bave.come to, 10,,0n 









Sei patreten itnecessary to remand 


Secon ve have not examined whether judg- 


ment qught to have beomgizen Me abe second 
er rent. mes 




















‘ be annulled,avoided and reversed, the verdict | ‘Weseasee ae ‘ 





9G THE STATE OF LOUISIANA. Ga 
- Itis therefere ordered, adjudgedand de+ Resteri Daag eae | 
eed, that the judgment of the district court way 99 




























set aside and’ the case remanded ‘for a new 

trial, with directions ‘to ‘the’ judge’ tolteject 

evidence of the offer of surrender of posses- 

sion, and ‘to ‘admit the testimony of Vaughan "heal 
and Cooney, the appellee paying costsinthis 
cour, Bey. ata 


~ . . < i. 


MILLER at. vs. sieEDzovE. 


v) 
t 


Where the return of the’ commision ‘shows that ¢ .. - 
interrogatories _ ‘weré ‘all answered, the circumstance | 
of their not being answered separately and. by num> 
ber, does not vitiate’ the return. | , 
_ The supreme court, will not riotice objections which 
were — wae 4 in the court: saree 


Aprgat. from the. ‘court of the’ prs and ae 
city of New- Orleans. ih : 


On the trial‘uf this cause, the defendant of . 
fered the testimony of witnesses examined une > 2 ey 
der a commission, to the introduction of which 
the plaintiff objected on the ground that the 
witniesses had: not answered the i interrogatories : nee 
in succession, and one by'one; and that said in- es a We 
terrogatories.had not been regularly put: . ‘The Se tran 


VOL. I. 4) ¢ : le. 








Sheets CASES IN THE SUPREME COURT 
* ¥ = objection was_ sustained and:  ealietiaes 


ee eRe 
SAL, : 3 ra a 
x= a | 
eo “"MeCaleb, for sppelant. | 
prone _ The judge below erred in rejecting the evi- 
dence taken under the commission: CFs 431, 
482, 436, 437, 438: acts of 1928, p. 188, | 


sec. 7,.8, 9. on pbbasteie 
AY 


Porter, J. delivered the opinion of the a 
court, - - This action is brought to recover the © 
| freight of tobaceo, received aby. the- defendant 
. ee : as consignée. The defence set up is, that the 
"property was damaged by the want pf cara '¢ of 
the master and officers of the: steam-boat. - 
On the trial, the defendant offered deposi- 
tions, i in evidénce taken under a a commission ; 3 
they, were objected to on the ground that the 
witnesses had not answered . the interrogato- . 
“Ries one by ene, and that said interrogatories 
oa had not been regularly put, The. court sustain- 
‘Wheré the: od the objection and the defendant excepted. 


tutn of the com- 


eee eee. 3 The return to the commission does not 


Bower a show, as is usual, an answer to each interro- 


eamatance, had gatory separately,and by number, but. itshows 7 | 


‘ee gene red: aeper ~ they - were all. answered, and. i in, the: order 
“i PRES in whieh, they were put ‘Such being the 


4 


u 








eee. 





































a ee 
comes OP 


” the paper without breaks, or. a statement, that Nn 9 a e ‘2 





‘return; but these objections are not. specially Pe Te pre 


~ not judicially sags eh ‘to: have e38 —_ iter : 4 
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sedwe do not think. that the mere. circum- am , 


stance of the answers being written closely on 


they were a reply. to eachi interrogatory by its: Banemnors: 
number, vitiates the return, The statement By 

that all the interrogatories were put at orice, 

appears to us gratuitous, - We -should rathet . 
conclude from eaeh being answered distinct- Me La 
ly and completely, ‘that they: were put sepa~ ae dee 
rately, and: that the. manner. in which they- gem, - “See 
were spread on: the paper was’ accidental. Is 
isstated in the bill of ‘exceptions that other ob- 
jections were made. to the testimony, on” mat: 
ters appearing, by” the process verbal of the » 





obj . 
sét out, and-we cannot notice any: which, do tice objections . ie 


below.. 4 dpe ae ns om 





‘It is therefore anilete ‘adjadged tek de. 
creed, that the judgment of the district. court 
be annulled, avoided and reversed, “and it is 
further ordered, adjudged and decreeed, ‘that 
this cause bé Temanded 6 the parish ‘court, 
with directions to the court not to reject the me 
testimony, because the answers are not sepa- 
rate to each interrogatory ¢ and’ it is farther 
ordered, that the appellee pay the dosti a 
appeal. 
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CASES. IN THE SUPREME COURT 
 VANOR » AL. 09. CLARK § AL. 


If the owner voluntarily receive the goods at an 
intermediate port, ‘such an acceptance’ constitutes 
the basis of the rale'fora pre mule freight. | 


“Arena from. the. cqurt of the parish ‘and 
city of New-¢ Yrleans,. _ a 


’ The petition set forth, that the hint en- 
tered into a contract . of charter party, with the 
defendants-for the. ship Spartan, on a voyage 
- from New-Orleans to off the’ south side of the 
river Rio Grande, -That in pursuance thereof, 
he filled up'the ship, and stipulated to ‘pay a 
certain.sum'for-the freight and primage, esti- 
mated at two thousand’ seven hundied dollars. 
That ‘the ship’ proceeded on ‘the’ voyage, and 
F arrived at her place of destination, when, after 
| landing a small part : ‘of the cargo, the, was com- 

" pelled by stress’ of. weather to put back to 


New-Orleans. - That a part of the cargo, con-. 


+; - sisting of flour-and’ corn, which was brought 

back, was greatly damaged, and sold as unfit 
to be reshipped; and the remainder. deposited 
by the defendants in the custom-house, until 
the Spartan could be put in readiness to pro- 
ceed again on the voyage to» Rio Grande.— 
That the defendants (instead of jshipping the 


: Retell. 
































OF THE STATE OF LOUISIANA. 
goods by: the [Spartan, after the completion of Ea 
her repairs, and giving the plaintiff the option ; 
of filling her up“with other goods, equivalent 
in bulk to the corm: and flour which Had been 
damaged. and sold): were about. toship the _ 
goods to Rio, Grande by atigther vessel. That 
the plaintiff had” required ‘of the defendants, to 
place the Spartan: at, his disposal, acconging to Eee 
the terms of the'charter party, or to deliver: up - : ne ge a 
his merchandize,; which’ had been refused, The te 
petition. concluded with a prayer. for damages; 

that the goods:might be sequesterét, and the 
defendants enjojned. from shipping orteneing 

any control ‘over them: Sas . 

Phe deferidant's answered} that in pursuance ia 
of the covenants ‘stipulated in the charter party, ¥ 
they delivered at, Rio Grange, a: part ~of ‘the a 7 Zi 
cargo, and were proceeding todeliverthewhole, =. a 
when, by the. perils anid dangers of the seas, the : s. Re 
ship was greatly damaged, :and compelled. to . i 2 
put back to New-Orleans, to refit... That npon ae ae 
her arrival at the latter port, she was-condemned : ; 
by the port wardens, after a regular survey; 
abandoned: tothe underwriters and .sold, in - 
consequence of which they were unable to. for- : fe Ae 
ward. the remaining goods: in the ‘chartered ae 
ship, but, that tne ernie mee ae ay git't ae 
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CASES IN'THE SUPREME COURT 
and were proceeding to ship the goods, when 
they were stopped by the. plaintiff’s injunction. 
That inasmuch. as they had.-delivered a part of 
the cargo, and, would have delivered the residue, 


"but for. the, wrongful. interfereace of: the: plain- 


iff; they were entitled to iwo- “thousand seven 
hundred dollars,the Stipulated. freight, for which 


sum they. reconvened and prayed judgment. ° 
‘To this plea, in. reconvention,' the plaintiff 


“answered, that the Spartan, at the time of, sail 
"ing, -was, unseaworthy and ‘incapable of ‘ per- 
: forming the: voyages that she leaked badly, and 


damaged the ¢ cargo to the amount of two thou- 
sand seven hundred ‘dollars, which sum they 
plead i in edmpensation-t to the pink! claifn in 


‘reconvenition. eae 


“It appeared. from tie testimony, iat the ship 


; leaked before leaving t the Mississippi, so much 
$0, as to require two spells at the} pumps hight 


and morning. ‘Two days out-from the Balize, 


“a she. encountéred a'gale of wind, leaked badly 


during: ‘the whole. ‘voyage, and ‘the cargo suf- 
fered considerable damage. 


_It was admitted, that upon: the return of the 


Spartan, a survey was held on-hef, and she was 


ordered to the ship yard to ditcharge. That 


five inindred bags ‘Of corn; in the bottom, were 
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OF THE STATE OF LOUIGIANA. 38 
so much damaged as'to require to’ be-thrown Easter C: 
overboard: “Phat pon the application’of the Gee. 
plaintiff, a further. survey. was ‘held,-when'the ."4*oe © 
remainder ‘of-the flour and’ ‘corn’ was found to Coase tx. nn 
be’more ‘or: ‘les damaged,” ‘and ordered to ‘be | ee 
sold. It was sold aiid prodluced’the sim OF. ~ pial 
nine handred and? eighty dollats. ‘That the = = 
portion of the cargo not ‘landed ‘at Rio’ Grande, me 
and not sold in New-Qrleans,.Was, after the in- S Soe 
stitution of this suit, shipped by the’plaintiff to: 
Rio Grande: “That the’ship was abandonedto. : 7 ja 
the underwriters,sold, and purchased by Clark, 
one of. the-deféndants: * "That-after the sale’ to: a 
Clark, the- ‘ship. was repaired, and put in ‘as ; i 
gooda condition as she was when first chartered. e 
It further. appeared, that while , under repair; 2 , aa 
Clatk notified the plaintif, that the shipwould’ = 4 
reload: and proceed ‘agam on the voyage to ae -. oe 
Grande, as soonas She « could be: putin : feadi- ss 

ness} to which letter, no answer: ‘appeared’ to 
have beeit returned by the plaintiff. - The’ port. 
wardens testified, ‘that’ the cargo" of. the* ship : ait te 
Spartan, which remained after the :salé ofthe - 
damaged part, would have: been insufficient to . Ye" a ‘ 
ballast ber; and that:it ' would have béen’ unsafe — a 
to have proeceded ‘to’ sea with only-that in’ her... a 
It further appeared, that the defendants bai * te ae 
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My Maa Sete Dieta. cured another vessel io proceed to Rio Grande 
| ‘Sw With the remainder of the Spartan’s cargo, and 
ae ‘Yams. & 42. were shipping the same, : awhen, stopped. by the 
a Codon a injunction and sequestration, obtained at .the 





gendered: judgment ia favor. of the: plaintiff, re- 
lieving him from: the payment. of nines from 
which the defendants appealed. . | 


Livermore i Strawbridge, for orem 


Watts, for appellees sonjeadeds, ; 


td: freight or” ‘chatter money, “by: refusing ‘to 
place the ship at the oe be the Score 
after she: Was repaired: 
12 ‘Damages-should. have been given, or the 
, Viohtion of their contracts. 


 Marizews, J. delivered she ppidiva n of the 
court. The present contest, arises on: a 
contract of affreightment by charter: party, 
wherein the: defendants, Clark & Walden, 
agtee to freight the ‘whole of the ship Sparta, 
except the'cabin, to the plaintiff, for a voyage 
to.a place near to the mouth of the Rio 
Grande, on the south side of said river. - The 
vessel was fitted up by:the freighters, who 


-Jnstance of , the plaintiff. ‘The, court below oF 


ina The chartering owners forfeited all right 

















, <i ‘OF THE'STATE OF LOUISIANA. 
stipulated to'pay-aicertain sum forthe whole 
freight and. primage, estinated ‘at; two'thou- 
«|. sand seven huridredidollats:::: Bheshipsailed vaseywad! 
7 « from-New-Orleans:onvher:intended'voyage, *****'«* 

and arrived at the place of destisiation, where twig 
eee 





the terms: of the eonsract;: arid‘ whilst the. 
crew were, proegeding,’ts discharge the bal- - 





_ ahee,she:. was. forced. ftom Ker: moorings. 
__ by.sttesy of weather, and: -eotnpelled. to nt ees 
back to New; Orleans, where s arrived. pe aes 
shattered. and. ‘Unseaworthy -efate,, with, 1m 
cron par hee cpap eh 
in a dacdaged and ywas;sold.at'thein- 
press f the shippers, ‘The vessel Wasaban- 
doned to her insurers, was gold, bx tin by a Ps 
clk” one. or the. original..o orietsy, and re-. ae ys 
paired. - “White undergoing repairs, Se : 
offered ‘by’ Tier present ‘owner to Vatioe; 
the purpese of Coinpleting } her ings a. 
? earning the: fit amount ‘of : 2a 
, latéd in the veharter. party, bya an aie : . * 
ry of the vargo, “Kis offer was’ neither‘do- . oe : 
cepted fF” Fefused but. some ‘time’ afters 
wards, the owner of the ship was” about t0- he 
catise a'part Of tie cargo ‘of the ship Spartanjiy i ae 
which had ‘been a reainiens hail io Fes 


a 
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Sete pate “qua, to be shipped on hoard another | 
row «vessel, “To prevent this proceeding, the plain-- 
¥anee Ss. cigteobsined@n injunttionyand had the goods 
Cuan y at soqtiestered, some in the: hands of the collec- al & 
_tor of the piott of New-Orleans, sind ottiets by 
‘the sheriff? "The defetidants amewered, by 
stating the impossibility they. Wwereinder,in 
the first inktanice, ‘to’ laid Wie goods ‘ar'the = 
place of destination, the injury’ ‘to theship by 
‘ the perils: and ‘angers 6f the’sea, hér con- mT 
- Qebaniidelf ebdndbaenne | Yheifigdrers,and = 
salé, asian éxensé for not forwarding thiécargo 
in the chartered ship, and ai’ giving'them a 
right ‘to batise ‘the’ goods” ‘to be ‘carried in 
another ‘vessel, ‘&e. They pleaded also in 
~~ FeeOhvenition, and aim the while amount 
~ off freight, ais stipulated i in’ ‘the charier party. 
Their right to ‘Fecover: is $ denied in toto by 
original plainifis in the i injunction and 
Samii On these isstigs, and. the evi- 
~~ denice ailduced, ‘the cause vias tried, in. the 
court below, when a judginent was rendered 
2 against the owners: of the ship, froth which 
a sents, am 
Peer faets.. of. bn ase, are those ‘ 
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charter party was not made in such-a manner 
pt By RABE en 





pcre oom of a oe 





. Baleseid nigh pecan New-Orleane) : 
the port..4 quo, some. damaged and some 
sound; the damaged goods were.stld, after a 
_surveyoftbe port wardens, hid a6 she inetainge 
of the freighters; those..which, were, a: 
dhe’ ownersiof the ship which hadteen hare .° 
tered; were: about to send“to,"theit jplacoof 
destination. paler ‘ees be, oie a 









mirc eee. noe a a . 
carrying the remainder Of the . cargo: 10 the 
destined place, is dated -on the, 9b Junie, 
: 1828, . ‘Te ibis no reply appeais to! : re be 

‘uiade} but on he. 10ih° of July. Vance nde 
: seit ae OE 




















CASES IN THE SUPREME; COURT 


ic ed against shipping’ his: goods on any other 


vessel, and required themto:be: carried i in 
"the Spartan, in: pursuance of the charter par- 
 tyy’or he-should. ‘Consider himself absolved 
froma. all ; liability: parmcrenasanet Of afs 


Spteeanttonis + hoteeray ecver Dagmar 
‘On these iota; the: questions fr ‘sluion 
are: 1, Whether.the owners: of ‘the. Spartan 


are’ entitled'tg‘the fall sreight)as stipulated in 


the contract of e{ireightment® . 2d, Whether 
they.cani vrei ae marae and if 
so, How much?) 60 4% 2% 
Oviatt viele wnlintienh te gene-. 
ral rule-on the subject of freight, are ‘not en- 
_ titledtg, it until-after:a delivery of the ‘goods 
at the ‘place of destination, according ‘tothe 
charter party.” “The conveyance and ‘delivery 


of the" cargo isa” ‘évindition’ precedent, ‘and: 


must be’ fulfilled: A pattiat performance i is 


ao ‘Hét sufficient, fot’ can a "partial’payment, or - 
rateable freight be claimed, except in-speciat 
! cages, and those cases aire exteptions to the 


_ general rule, and'called for by” peiilpes of 
_eqnity. -3 Kent's Com. ; Pp Baca! be 

. Tt seems, also, to bé @ general rile on this 
duibject, that when a voyage ‘is broken up by 
ordinary maritime Gra ‘and the oe be 
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brought back, the charter party. dissolved; 
‘and no freight is duei « (See sariie dnthority, 
AOC A I 
Ay aren HON ts SRR aR 
- fo th courseof thé argument of hina 


, Spartap'was ito be. considered, in this port, 
after. her retitra, asin the situation of a Mews on 
in ani 
of her, voyage, where she shad: cue ete . 
stress of weather, and to-repair damages: an 
this situation, the: owners:had: a. right to re- 
, tain the eatgo. umiil thd ship shoud be’ re- 
paired; and wight’ be in ‘a condition 16 pro- 
* ceéd on her'voyage, and’ bee: ed if 
the-necessary repairs could be: comp 
a reasonable tittie ; anid:if that: coal “ponte " 
A effected, to cause thecargo,to be 
fl < in another vessel, - If the latter course of eon .. 
) duct was pite, oft necessity, they ought to have, | 
( pursued it, ‘immediately, ‘and ‘trans 
whole remainder of; the cargo’ 19. the ‘vetiet : 
thus’ employed for’ its’ itansportation | to: the ; 
destined: place, ih the least ‘possible delay. 











to bes a treightag. to, the. sila w. sol 


. # gs iil: ate 3 x P53) 
/ -* ‘ Rie PT a e.g oh 
j } ° J- ee ee 
‘ 
’ ‘ ad ° ts 
‘ . x ‘ 
’ 





it was admitted on both sides;,that.the: ship: ( 


P But'a change UE fe tian pte re 
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“ya ight i nly wert by tole neces 


See) Gal. Rep, 444; > 4 $e is | sa 
Bers srt oi Cay 
"tio attempt was made by thé ‘owners of. the 


msemianiaded bend ergo ft another : 


. al 


. dig of veda aii: “On the Mh of 
"Sune; the original ship ‘Was! offered to ‘com- 


3 ; plete hér voyage, aocorliig to the stipulations 
ofthe ‘elyrter'patty, 60 séon Ye she should be 


fit to’ procéett io 'séa, being then under repairs. 
No ‘further cominthication : “appears to have 


taker plate betivecn ‘the contracting parties, 
uml the 10d: of: July; when Vance ‘having 


discovered that Clark was aboat to send a’ 


| -pertotithe: feargo of ute Spartan ‘its desti 


“atin hat node a dt of 


| "the former vessel.'- : Ke 


he onchange ee tes 
. - einaiinng oils, from. the’ veasel which had 


ae ord ‘béen chartered i any oiher,, for the purpose 


of being conveyed to ‘their destination, having 


ato al that time ceased,’ the freighter had a right 


chartered ship, or ‘as‘to-them, to consider the ©. 


to'réqdire that they shoul be eattied in the 


4 contract of affreightment as dissolved. 


+3 








ety, 
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acre ge 
dently not,emitled to full freight," Are.they 
entitled toa, rateable. freig] andy gphak. Sa 
ratio.is it to be ascertained ?., Neither of thése Cup 
questions are without their difficuhies. The. . 
first. is. doubiful-on ,legal. principles, and the — 
second ig sojaewhet embarraaned by the: Pie 
culiar facts and. circumstances of this casey.:-.- 

The ight “a raonbe highs in sed ‘ 
two grounds; 41, When tho ship lins performs: ot aa 
ed the whole voyage, anti has.broughtoniya = = 
part of her cargo. to .the place. ofdestination, ===) 
2. When, she: has not, performed. her whole: rae 
voyage, and .the goods: have, been delivered 7 a ae 

antait.a placeshortiof the.portiof . 

delivery. 1 she case of ageheral ships OF ue ca: o¢ | 
one chartered for freight,, 10. be paid-acoord, + a general ship or * 
ing to the quantity of goods, freight is due for freight to 
what. the. ship: “Aelivers. The — = 


is-due fo 















Sf the ship bey rm, pele ang 
tmrneteerncine Se 4 
bs rand Bee onveys theresidne, ee 707th 
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os District. The stipulated voyage mirsi:be-actually’per- 
formedy's. Apartial performance i is: hot-edffi- 
Coat at. cient; nor ‘ein @’partial: payment be claimed, ; 


80 & BL ss a 

; 2 aibwateabine. inna shied: ith 

= _ tial paynient ean-be legally claimed; ‘under’ 

contract of affreightment by:which ‘the whole 
__vessebis let; weare of opiniot that the present : 

: fatnishes‘one, Tis true; thatby the’ charter 

party, the.whole of the’ship’ Spartan ” was let 

ie to the freighters, extepi the cibin; the vessel 
* was by thém'to'be filled: up) and” they’ bound 

themselves t6 pay freight; “at the ‘rate of so 


“de” gumtippe babel Of five éubic feet; this rates 
co Ki a aad We ficight was aferwards estimated a a gross 
J Pes 


aot or a, ‘fixed: rai Certain” for the’ 

7 age . dealer’ segbensi ges ; 

, “arpa Stgo was 5 costae. ‘of ‘any gost 
hrs flour, ‘corn ‘aid ‘déniber,’ ‘which ‘would have 
u's ox « heen’ subjected t admeaitemetit in ddjust- 
ud ithe" freighit.. "This "labor'wad ‘dispensed 
with, by aibgregting he freight, w lich would. 

ed beei erased of each seperat : Barrel or 
“five‘enbie feet, into one’. whole® Of two thou- 

sand seven hundred dollars’ If a rateable 
freight be allowable, the ratié by which it may 


, 
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g Yanore kt gapdphia: apt eave: canbe baate oy 
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be fixed,-on the part of the cargo delivered at | 
the place of destifiation, must be" takeminre-, wee 
lation’ tothe whole; and in’ relation»to!the a 
"gross sim nal on? ag" eee. cusheeas 
cargo. shy FOr 103 inv wit v Unig oF, . 
dann ivhig Trénise cn Shipping, atpage , 

300, part 3, chap-7, sec-9, -alier stating-the 
doctrine to, be against any apportionment: of ; 
freight,ina case where ‘a ship is charteréd: at 
a specific sum for a voyage; according. to 
the opinion of lorth Cc. Hardwick, as exe” 
pressed in the case .of- Paul vs. ‘Birch and 
others, 621; and to that of: Mal, yh, support. 
ed by the authority of the case of. Brighd vs, 
Cowper, 1 Bropniow, p- 2A; proceeds to 
say, that if the question, should. -agajn arise, 
the determination of it would depend’ ‘on.the 
~~ particilar ‘words: of: the charter party; for, 
without a very precise: agréement for that — =~ 
purpose, itsems shard that the-o ‘owners should 3 
loose the wholé beftefit-of the voyage, whenthe. a 
object of i it has been in part performed, and . 
no blame is impgtable to them. In ‘Post vg. . 
Robertson, (1 Toba. spi). the court. ‘held, 
that when a. ship ‘is chartered, for a specific. 
sum for the voyage; th the general rale i is, that 

~~ if part of the cargo. be I lost bys the: perils a the 

VOL. 1%: rie 
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rastert = se, | and part conveyed to the port of destina- 
| pond gtonythere can bé .no apportionment of the 
aaa eae ” ilhateiantens athe:-clia: ierpurty.. By ‘this is 
‘Guase Ran imtended,. Uratgo recovery. -can, be had'on the 
eos charter party iiself; fora majority of the court 
: -,  jneliged to the opinion, that‘ there dight, in 
a another form of action;be.a recovery of freight, 
- ; in proportion to. theamountof- panes 
home, Note top. 300; of Abbot. on 


eee “The ivords of the charter party, now under 
a gate consiileration, dg not ‘appear to us to be 50 
restrictive as to render the coutract indivisi- 





ble; and We are nol prevented from pursuing 

the “edfhity of the case, by any technical rules ; 

in relation to. the? forms of ‘actions, as fol 
“Towed i in common iw courts, 

We therefore conclude, that’ the owners of 

the ship are- entitled toa ratable freight for 

- = the gootls delivered on the beach, near to the 

ee mouth of: the Rio Grande, the place, “A desti- 

an. < ‘ation, bie 

F “Those which were brogghit | back to New- 

| ‘Orleans, are of two descriptions.” For that 

Pitlet @ part of them, which. rejurned sound and re- 

. +. - mained unsold, and for the. transpprtation of 

: f Weick to the pers of eee the ship 
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owners diel not pursue. Mie, sleps, author Zed 
by lawander their contract, dey are entitled 3 
to yao, freight... ‘ Baw: a ‘diticreu. wins mee 
mains, o be. setiled,. im, relation, to, the-flens: 








|~ and. corp.which was dumaged and gold, out its 
return, at the instance and for the. benefit .of 
the merchanis. , And this leads: us inp an 
examination of the. Hahintgorsonsip reoover 
freight ‘pro ratu. iteneris: per acte, 5 0s iF 
The. doctrine in; ‘tlfis respect: secms: tes We iF the owner 
_ setiled, that, if he owner of the'g goods volun: Prema ris oo 
” tarily. ace ept. them’ at the inter mediate port, se 
such acceptance constitutes the” basis of the er Le tan: 
rale for a “pro rata Treight, i e if Miey hi he nai per ae 
forced oft him by an illegal or violent proceed: e" 
ing: The fionr, and corn, in tle @ present. ase, - : ae 
are not. forced on Vayeey, by any illegal aes : 
violent proceeding. These articles-were sur. ° 
ke veyed: and ‘sold at his. instance, and it is pier * : 
samed he feceived’ the: price: of them,’ - The — . 
proceeding ‘was volui nary on his part, tg avoid: 
@ total loss, He is therefore to-he responsi- es 
ble for a pro rata, freight, ifthe part be really we m "| 
intermediate to “whieh they were: ‘brought — ae j 
back. But how is that to be fixed ingru, a feo 
r to these: goods;_no | part ‘of they voyage. yras > : 4S ae 
ox performed, alihoagh the’ vessel went to the | a 
piseret deaiaaibn at rewrned to the port <<. — 
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“si a quo. The trouble and expense’ to the own- 
ers oftheship were probably great, but in re- 
, Vineew aL lation to these artioles,-their, labor: has’ pro- 


Coane & at duced: to benefit: to ‘the shippers, If,-how- 


evér, they had. been left in the possession oi 
theformery they might have'saved’ the ‘whole 
freight; by: conveying them: to their destined 
places ‘Having: been - prevented’ fromdoing 
this, by:the latter, some. rate’ of: freight is-due; 
the eircamstance: of their subtraction, may 
have caused the final failure of the voyage. 


Itis therefore ordered, adjudged and de- 
creed thas the judgment 0 of the parish’ court 
eer. ' ‘de avoided, reversed and- annulled ; -and it is 
aes - farther ordered, adjudged and decreed, that 
. | ‘the defendants and reconveliors, here | appel- 

Tanis, do: recover front the plaintiffs, the sum 

- of four hundred seventy-six dollars and ninety- 

_ three cents, being the’ full freight of that part 
of the cargo of the ship Spartan, which was 

. “delivered at the mouth of the Rio Grande; 
and algo the sum of five fiundred twenty-three 

~ dolidrs and seven: ‘cents, being half freight : for 

. thé flour and corn, which: was received and 

~* gold by Vance, one of the shippers at the port 
of. New-Orleats; king, Legthet, the 1 ‘som 


4, 
i. 

















| OF THE STATE OF LOUISIANA. ' ol 
of one thousand dollars; and thatthe original 
plaintiffs and appellees pay the costs of this ‘oe 
a TAEDA HOt rage 
ppeal 





eqeaky by both parties. ee A Latgattinl? — 
“a te gle ari Wecie fea ee i . : 

Lege eee veld : 
‘hy ogee rm re Nga’ nity, 0: ‘ee Map take: Avo assay. wet 


_ SUARES oe, HIS CREDITORS... vata 


Thoact of 181%,; aig a oe 
of an insolvent to be filed within a limited time; does 
not apply: to creditors who are not: placed'on the bilan. 


yy oe 


Arreat from the court of the he al 
chy of NeWw- Orleans: <a ine be ee. 


~ 


m3 es ‘ns py eth & 4 + thea; i ‘9 t 


The appellant, a reditor of iemicune 
placed on hig. bilan, opposed the homplogation 
of the proceedings | had \before. the notary. te eet ae 
court ‘below set aside the opposition: on 
the ground thar i it was ‘not ‘filed — ten a 


The opposing: creditor aries : 
Eustis, for appellant : ey, yoni 35 fg * = 

1. dite 

- The stitute’ of 17 absindk pay to ete ae 
ditors of thefinsolvent, who ate not, sr gar on ale = 


te arenes ee oo hee et 
" McCaleb, contra, . pried eed | 


1. The Jett ofan si. | 
correct: a ee Fe 


AS A "pe 
_ . . . 
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a the. 7th of December, and the oppasition did not a tha 





appees. ‘Qafic antil the 13th. of the same month: 

‘. gum act of Mati Rew. in cag mie 
| Sa eeee os. 57; mergers * tp ruins # PEM ZY 

: de. Bobingon dobbsicn alow, hinwell a 

_ tO. Suares:in exbibiting a statement. of his af- 

-.” fairs, swokn 16) negatives thefiet, and there: 

cordsflerds no testimony that he hud a claim. ' 


Portex, J. delivered the opinion ofthe © 

_ gourt ke <3 
ae anlage oft the ‘plainly eredors took 
place before a nowry public, and were retur- 
‘ined into. court, ‘Belore they were homolo- 











| _ gated opposition ‘was filed ‘by ihe appellant, 4 


«but the court rejected it 6 on the ground: sthat it 

ee was s not made within t ten days 
The act of 1817, i appears, the , party making. the, opposi- 
toot thet tion was not put upon the bilap, and weare of 


wen 10 be fled be filed opinion that the limitation on-which ‘the court | 


peor dees mt ‘below rejected the opposition, applies anly to 
aia oem had notice, express.or.implied, of 
the: proceedings. The: appellantis not, in de- 

- day for nat objecting. to that of which he had 
noknowledge, Inthe case of Kirkland vs, 
his qdlitors, the opposing ‘chodito# was a 

| jden days 


Dor be mde opnion 7 ‘Mert 81 




















eratgpenrecm seria: 343 


It is has heen urged there is no ‘proof ‘he 
isa creditor, ‘but the “rule. talveny--ore-lait diel 
pole samme heowassaerediy: 

.. It-called:on him to show cnune’whiy tie" 


oppcsidediachoultiae 





* 


it was hot properly: sworn'to, and filed wo, 


late; Mees cen ba arson nol 


oo ‘ Npelrt rates Sis Sm ‘ i¢ heise 


, b oy Wr 





It is rs i otlsked ai Shes 
. creed, that the judgment ‘of the a art 
be annulled, avoided and reversed’; and i it ‘ 5 
further ordered, adjudged and deci t 


% Lye 


the cause be. remanded to’ said court, with 


Ao Ute 


directions to the judge not to.  Fejoot t the ‘oppo 
sition because i ie’was | filed too lates ‘and it, is 








further ordered thatthe deititio’s theposts 
of this appeal.” ee es in 
niles aicigieiais pug iw Be  . 


% ‘ > 
ve * . 2 te es 


¥ MeCAZ ve. wniiormea oS 
The right of commuting mortgages is granted ana 
in respect tO tacit or legal mortgages imapoted by law 
on the estate of Tutors and Curators: | 
Whether it. extends ‘to tutors wiie wavs ie 
at the time of the passage of the act? Quere. 


Aatsas from the court he i i 


&. i See 
rie. 9 
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In 1825 the wife of the plaintiff obtained’ a. 


_ atv epee’: a »mortgage ‘upon | the 


"* uiolevof his estate. The wife afterwards died, 


| eit teciinnes children, -of -whom,. the 


. plaintiff Wwas-natural tator: - “The plaintiff being 


desirous:ta free his. estate: from ithereffect of 
this general mortgage, obtaitied from the:court 

f ite$ ‘a decree, \that, ‘upon bis, execut- 
ing a Special mortgage in favour. of the minors, 





" tpon a-eertain tract of land and ‘saves, the gen. 
eral mortgage. should be ‘released. “The steps 


taken by tthe plaintiff to obtain this deere were 
airictly ah and having i in “conformity there- 
with « executed the special mortgage, he required 


of therecarder of mortgages to cancel ihe general 


mortgage. ‘Dpor his: tefusal to’ do so, the 


plaintiff applied to the court below’ for amin. 


damus. -A nisi mandanius issued, command- 
ing the recorder to eancel: the mortgage, or’ to 


cs show causé on. a-given ‘day, why: a petemptory 


mandamus should not, issue. ‘The ‘record. 


cet; having, in the’ Opinion ‘of the.court belowy. 
shown good ‘c cause;. the, file was achat 


andthe plaintiff appealed. os 


.- 


fm: ste = ts 5 


gainst hima. separation of property sand wjadg- 




















































IE HOVE ADA 


ide a leadebate should, Keanecio Ken B gina nat 
1, mandamus... sj covegmoat Iga basleig : iam 
2, The, proceedings, Littasiahieeaerais e 
BE “: OR. Rach Os aah neste) ri ‘Jor nolinoig 


eis for ihe ap t Lee od dickens i : ‘ 


it “bint ST a 
Maraied alee, the. Cpiniowob the | ie 
court. - ‘This isn appeal from a décisionof ee oa 





the, court below, by which that count refites # al " 
ed to. grant-a.mandamus: to, Mhe register of TN 
mortgages,, requiring. him,.to, cangel; and Se 
- erase, a judicial mortgage, which: swatel 2 3 
all the estate ‘of the plaintiff, ah nay'ds: cotter ee 


| Ttappears, by the evidence. -of, the pee 
which is. composed of. written, documents, 
that McCall’s wife, in January. 1823,, obtain, a 
ed, a, separation, of property from,her:Juns, © ;. 
band, and a judgment against, bim forthe oye: a 
sum of sixty-one thousand [two hundred pnd” i ae “ea 
four dollars and chinety-eight cents, with iow ° 

ter t thereon at th rate ¢ of - five pe r.cent, a. OF 
eiyihes aginte ed debt,, *Phisjudge a ees 
ment ‘affects ‘all ‘his “property. The wife ; ae ee 
afterwards died, Jeaving three: children, to a + 
whom the plaintiff is naturattutor. ’ Ineo conse-., 


quence of: bis situation as such, there i is also. : = 
a tacit, or legal mortgage 0 on a Bieta, He fi ar a 





. v : ~i< pie 
vor. ©. ct _ 44. 4 a" 





CaSk$ IN THE SUPREME, COURT 
: beitig ‘desirous to have. these general, judi- 


: favour of his tiinor children, restricted to a 


oy an under-tutor to be ‘appointed f for,the mi- 
hors, and proceeded. through, the. tegulat 
, steps pointed out by law, to, obtain: a de- 


. where. the sugcession of his wife was open- 
ed, ordering: that he«should -exécute'a spe- 
cial mortgage ona certain tract of land and 
-a-number ‘of. slaves, and. that the. general, 
judicial or legal ‘mortgage’ on all bis estate 











gage was’ made in conformity ‘with the de- 
- ere of thecourt of probates, and on the ex- 
hibition ofthese -doctiments, the plaintiff re- 
. quired. 6f the ‘recorder of mortgages to 


- teF refused to do; anid an application for a 
mandamus to compel him by order of the 
district court, ‘was made by the former. 
‘The commutation of mortgages, as claim. 
ed by the plaintiff in the present case, (his 
= counsel contend) is authorized by an act 
of the. legislature, passed in 1817, ‘by 
which, — — to tutors and 


cial-and. legal’ mortgages thus ‘acquired i in 


” gree.of the court: of probates, of the place 


should: be. released. . The special | mort- 4 


. ‘eancel the general mortgage, which the lat- 





portion of his immovable } property, caused — 


“ 3 a, cal 
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poke at rt astern Dini, 


=a 


tcge | na ye ue iii 





species ‘of hypothecation on nallthe proper 
ty oftheir fathers the,one judigial,basedion 
the judgment which: their mother. obtained 

againat him, when’ a separation.-of 
was decreed; thé other tacit ot legal incom 
sequence of. his situation as matural-tator, 
In. relation, to the. first of these mortgages, 
none of the lawsrelied on by the plaintiff, gave 
the privilege of restrietion, or commutation, 
‘This right or. Privilege, i is granted oalyin 
respect to the tacit.or legal mortgages itn, gs 
posed by: Jaw onthe. estates: of tutors and 
curators: The, act, of 1817; and theart of po 
331. of: the: Gode,, “provide for \a “Babati tor 
tution by special mortgage;in- place of so 
ties; and: ‘consequently .afford no. rales for 
the government of the present; cause; as a 
father or. mother is, not: ‘bound to givé'eu- 
rety for tutorship., See Morean's Digeateol2, © 

neater : 


‘t 












CASE OTHE SUPREME COURT 


The ait! 3208" Bébmis to conteriplate w ¥ight 
ZS) of ehintige alowed to aN Ritds OP tatore wd 
PAE endatord, Hy dubitinitiog a apecial niortgugé, 


Cres. for the general mortgage, which prevails on 
Ene ti6 wliole of their estates,’ / Buti is believed 


tends to tutors 


who were: in of- that this law *is not applicable tothe: ‘sitadtion. 


fice. at: the. time 


of the passage of éf persons who assumed ‘such offices previoas 


‘the act? Quere. 


tOdbe'Gnadinent-and promulgation. “Actor. 

£7 dif to ‘the! Constitution of the United States, 
ha HO RAW can be passed’ “which: impaieihie | obli- © 

| SHG Of ebfittiets,* “Our code : ‘also déélares 
Aa Law tal only prescribe for thd fulton.” 
ean ‘nave"‘no “rétrospective® operation; ‘not 
- ty eave thinspaiPme obligation’ Of dintracts; artie” 
we ened “Piiéte ‘is an implied contrat on’ the 

} pert! of titors “and <darators, ‘prudemily | and 
ww sigs seT Romilly” fd 'disthargé "their duty’ as such j and 


aMort gthnce toe 


beineny. vineosa HHO LAW as It stood previduis to’ the’ provisions 


2} F20g 491 7, 


Segal 20: S08) above referted‘to,‘aceordeéd’a general ‘ort 


+ wt Bpegin 





fie weal 0b <<: age om alliof their property, do secure the ine 


o7! Ve-a70 


paws bea ao vo) tenebts of those for'whom: they are bound “f 
z - eotie By acbepting: the’ office of ‘tutor or: oa- 
rator; the officer consents ioallthe’obligations 
inijfosed ii hint to secure a faithiful discharge 
“oPhris Gin ties {iid ‘to the full extgjit of these ob- 

y ‘igatioiie; he is ‘boutid to ‘the persons for whom 


‘wernéts, <The “en ra cacata 














Te 


er = oF ene 6 6©SCUlUW@ 


cannot, be restricted or: lessened 


_ paiting the obligationof the contrast. ae 
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tion'on all his estate is vested in them, which 






; 4 
a? elie. &) 
. : 


stroying @ this right, pro tanta, and the 


doctrine, was more fally developed in the case 

of Sabatier & al. against their creditors. Seo 

6-Martin,n.-s,p. 585-and sequel.’ -esgithy 
‘There is, however, no necessity \for- deters, - 

mining absolutely i its applicability adenaiied ¢ ee 
sent; case, a9 we-are-clearly:of ‘opinion, 

the judicial. mortgage whieh depoendedote 

their. mother. to the-minor ebildréen’ofthe — 

plaintify is not subjected to-be earicelted im the 

manner attempted in the present inistanoeyby 

gato ‘the subject of mortgages aia 


jp Pepe oi 


‘I. is therefire ‘ordered, adjug 
decreed, tha hat the indgment of the ‘ istrict 9 
be Scipio i nciieke 
Pom ates ‘(dinihadais a teary ied 

saan SMITH AL. of: “rio 482° mal a 








dtm aphid lt gl 
baa fat that the sm of the plaintiffs was 


‘aground ‘while’ towed'by a stedim-boet, raises 2 a ie 
sumptionof negligence and misconduét on. 


the captain of the boat, which renders ite owner, liable’ 


to an action. 
O° nets oF stead tow ss ine ih all 


earriers.{y° (oir) E cadl we! ee Be uae es 


\ 












CASES. IN. THE. SUPREME COURT | 
jufiprn at fromthe court of the rst district 


_— AOwing'her'to sea, Tie darnages were hid at 
two thousand:’seven “hundred: .and: forty-six 
* dollars: and twenty-three cents, venga defen. 


|. dati pleildd the gerieral issues >". ~ 4 ® 
“Dh captain ofthe vemsel tested, that about 3 


dght clock in the evening he was ordered by 


the Grampus, to put his helm two spokes to 4 
starboard; and'to let it-remain- so. until further 


orders.» Tat there: was-a regular, watch on his 
vessel during the night; and that the orders first 
received were not cotnterrianded until after the 
vessel ‘struck. That the night was clear and 


‘the “surtounding objects’ distinctly visible, 


"The vessel ‘grounded on the fight: bank of the 
fiver about aixty yards. from the shore, This 


testimony was corroborited ‘by the _— 3 


_ the'seaman at the wheel. 

~:.On the pert of the defendnts; the pit and 
mate of the Grampus,, testified that. the orders to 
the vessel were to keep -her helm three spokes 
to starboard. “That about six. minutes before 





OT GLE OL LN A RT 


orig was an ‘aetionto recover damages from y | 
aie rs owners of the tow-boat Granipiis, for hav... 
‘ing run the vessel of the plaintif's ashore, while 


ie 











a 


ay 

; if 
- 

> 


i 
Oe 
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six times, to. which .nd answer, was, returned, "ye Dita 


from the vessel. Tt appeared . from the tésti- 


mony, tht it was Customary, particularly inthie ’ E 7 ve 
night, for tow-boats to keep nar , the shore’ of eS 5 sad 






the right bank in order to make the south es 


5 PRE ARES yy 


pass, and that the Grampus, was ia : usual - 
and proper track. . It further appeared, that the 3 






commander of the Grampus, was’ kc 
profession, experienced in the business, 3 
tremely diligentund attentive... The defendants 
requested the judge to charge the jury, that fino 
misconduct or .negligence had. beet proven on, 


"their part, they were entitled toa verdict... ~The : 
judge, refused so.to charge, and. the defendants “ 


took their bill. of exception»... There.was.a, Vers 
dict eran cho gir sinter the. de- 


fendants appealed.” |. ge 9 ak, lines 


°° Workmai: and: icree; for “the sopatat, oo 
made the following points in the eae, .. 


1 iheydabue 


1. The charge prayed by: the, defendants - 
bein ty, ought to, have, been | 


made, os He 
2. The: owners of dhe steam-bost a 


ser bn oeain insligealarimeciine : 


conduct of the captain or crew. of said.boat,and 
the lentil cannot regorer, booms they Hage | 


PGs ada 



























. not shown or alleged, atthe wid cine could 





a “have , prevented the acts, { from which the dam. 7 


ages they claim : are. said to have arisen,: ‘inci 

+. 8s, Phere is ri0 ‘evidence of negligence, or 
misconduct of any other” offence, or, Myasi of 
fence git: the captain 9 or. crew r oF ai steam. 
boat C5 ony Ad rsa , de ay err 


iNew i delivoredthe: ‘iphatoeectibe 
court: This suitis brought to obtain reparas 
tion for damages, which the plaintiffs: alleged 
they have suffered as owners ‘of, the brig Jess 
se, by the’ negligent ‘and -dnskilful towing: of 
said vessel by the steamboat <Grarpus; dowhi 
the Mississippi, &0, . The: ownets of the boat 
ate‘ made defendants, ‘The ‘cause. was tried 
by’ ajary in: the court ‘below, who fourda ’ 
verdict for {the plaintiffs, and ‘assessed their 
to.two, thousand four hundred .and 

fifty-eight dollars:, and, sixty-five cents, for 
which, judgment w was weneatan —_< the e defen 

dant3 appealed, * : : 
~ "Fhe. evidenseiof pee case abicihe that the 
brig was run aground near-the shore of thé 
river, whilst she was lashied to the steam-boat 
and whilst thé latter vessel ‘was ‘in the act of 


sit Sted fer koa rae «dea the 


tos By 
ry 
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it is doubtful whether it’ would exonerate’ 
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usage in such. cases, The answer contains Eagtern Dist 
a general denial of the allegations in the peti-’ “| : 
tion, and an’ ‘averment that the defendants are uae dnie 
not in any manner liable. ° Ttseems froin’ ‘the Pian aS 
testimony taken i in the cause, that an attempt. 
was made oni their part'to- prove that the’ace: 
cident occurred in conséquence of the negli- 
gence and misconduct of ithe master and'mar- . 
iners on. board the'brig, and not that .of the 
captain and crew of the siéami-boat, In this; 
we are of opinion that they did fiot succeed ; 
and even if such negligence h had bec proven, . 


_* “dr 


them. | 
There is a certain class of steam-boats call 


ed tow-boats, used by the owners in the busi- é, 
ness of towing vessels from’ New-Orleans 
down the Mississippi, to the Gulf of Mexico: . 
This is’ the ordinary: occupation in. which. - 
they aré employed, and are’ publicly offered . ’ 
to all persons who may: choose to: hire tte 
for this purpose, ©. ae 
‘The first question of i iraportance: in the: pre- 
sent case, arises out of the bill of ‘exception . 
to the-opinion of the “judge a ‘quo, by 
which he refused to instruct the jury, that.if 
no negligence or infisconduct: on the: part -of 
vOL.I. 45 


ig? aro 






7h O29 is ae 











354 CASES IN THE SUPREME COURT 
Ears Da the master of the steam-boat had been proven. 
Ne this 3 case, the defendants are entitled toa 
. Bere h Ae. verdict i in their favor. It is perhaps doubtful, . 
ae whether the refusal. of- the judge to ‘comply. 
with the ‘requestio charge the j jury as stated 
in’ the -exéeption, would under’ all. the. cir-. 
cumstances ofthe Case, have been erroneous, 
allowing that the defendants are hot, accord. 
ing{o the nature ofthe business arid trade 
. which they. carry: on, subjected to all the se- 
vere responsibilities. which aré by law, impos- 
ed- of common carriers; The. fact proven 

The fact that ‘that the brig of the.plaintifis was run aground, 


th 1 of th 
plaintis was ran While: under the direction and in towing by 


aground while icons es : ; . 
towed byasteam thesteam-boat, raises a presumption of negli- 
boat, raises a: by 

presumption of gence-or mismanagement on the part of the 


F d -diien 
miscOduct on eaptainof the:latter vessel, ‘which makes the 


the part of the _. os i. ie 
captain of the Owners liable to pay for the damages conse- 
‘boat, which ren- : e a ' M 
déreitsownerlia- quent omthis accident. .And this presump- 
dies supports the claim of the plaintiffs, unless 
contrary proof had been adduced, showing at 
_ dJeast ordinary .care and diligence, such as 
a ig. usually ‘practiced by prudent, men, which, 
a4 the whole evidence taken together; does not 
establish, ‘The boat was. unnecessarily and 
imprudently near the bank of the river when 


the accident occurred: The main question 
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fo be settled i is, whether the owners of steam- Reta Diet 


boats, used. for towing vessels, are to be held 


responsible ag common carriers, This busi- : : 


ness is so new, that: nothing strictly relating to. 
the. obligations ‘imposed _ on those: who par- 
-sue it, can be expected to be found i in any le- 
gal treatise, or adjudged cases,- Their® just 
standing in’ this respect must be sought i in an- 
alogy. . Common carriers are. those “Whose 


trade i is to carry goods | for hire, The trade of: 
the owners. of tow-boats i in this. city, i is to con- 


vey, carry or tow vessels from this place down 
the Mississippi to. its mouths, Over the ‘bar, 
and out to sea; and to bring ‘from, certain 
points. near to those moutlis, ships Or. vessels 
into the port of ’ New-Orledns; and for these 


‘purposes they offer’ their stedin-boats: to serve 


the public for hire, ‘According to this defi- 


nition of a common. carrier, andthe deserip-. 
“tion of the business : and trade of the owners 
of tow-boats, it is’ not easy to distinguish the 


aX 


 Saetret teat. 


Paina 


YesQki 


\ 


trade and ‘occupations of the’ ofie from the 


other; ‘and if these’ bé sitnilar, the gaine ‘re- 


sponsibilities should be attached to hone On 


dict of both. © . : 
A distinction is simp to 5 be drawn be- 


tween the towers of vessels by means of steain- | 


te 








Joined 


Eibtern Plier boats and ordinary: carriers, in consequence of 


ls 


? 
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the power which the rudders of the shi ps have 


pares 4 Agi over. the course of the boats; and in support 
Peace. & ax. “of this distinction we are ‘referred ‘to a case 


“reported i in 2 Peters, 150, as decided’ in the 


Supreme ¢ court ‘of the United States, That 


case had. relation to slaves, and the summary 


of the decision. i Ls, (as stated by the reporter) 
| that the Jaw regulating the responsibilities of 


common carriers, does not apply to the case 


: of carrying intelligent beings, such as negroes, 


The carrier has not ‘and cannot have over 
them the same absoltite control, that he has 


_ over inanimate-matier, &. 


If these be the reasons. which hnGpenoed 
the United States-court in that case, they cer- 
tainly: are wholly inapplicable to the : present. 

The undertaking of the steam tow-boats, i is 


to carry inanimate matter, without intelli- 


gence arid uninfluericed by any moral. power. 
‘The vessels which are towed are almost en- 


| tirely passive, Steam is the: power by which 
they are moved; ;applied- indirectly through the 


agency of the boat: whieh is under the direc- 


‘tion and management of her ’ captain, By 


the contract for towing, he is bound ‘to carry 
them safely to their destination, unless -pre- 
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vented by uncontrolable accidents, or such as’ guitset’ 


are not within the control of human foresight } 
or power. If the boat be so much under the’ 


influence’ of the rudder of the: ‘ship, it is‘the” 
duty of the ‘master of the tow-boat ‘to look to 


“it. ‘His undertaking isto tow’ the vessel ‘in 
"safety, and he ‘has a tight’ to assume “alt the 


“authority necessary to ‘effect that ‘ purpose, 


The command: ‘and care of the ‘vessel towed, 

should: ‘either’ be subject to’ ‘lis comimand 
whilst she is carried by his boat, or’ her rad- 
der should be placed i in ‘the’ hands of one’of 


his own ‘men, We eonsider a ‘vessel thus. 


towed, as property carried for. hire, in which 
her cfew should ‘not.'be. viewed. as having 
any lawful agency. “How far acts ‘on their 
part, ‘Contrary to ‘the will of the master’ of the 
boat and injurious . to’ the success of his un- 


) dertaking, would exoneraie’ the owners from’ 


liability, need’ not be enquired into. in: ie 
present case. / 





Sire €. ate | 


pulnbe e's a 


We are. of opinion. that the sitnation of Owners of steam 


they undertake, cannot legally anthorize a: re 
laxation of the severity and rigour t of the rules 
applicable to commoa carriers. They differ 
from pilots, whose business is to point out the 


‘proprietors of. tow-boats and ‘the ‘business ble as nm 4 
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District, COUTRE, OF channel to be pursued by a yessel 
West. coming intg or going out of port.» They ; are 
aa generally, persons licenced by authority of 
| _Brasin & At. goveriiments.to follow. that trade. or employ- 
| ment, and.are responsible for damages occa- a 
. Bloned, by their negligence or: default; but 
: perhaps. may. not be subjected to all the rigour 
of thelaw relating to common carriers, being 
a species of officers. instituted by. licenise, it 

: is their duty to act when called on; whereas 
‘the (towing - of. vessels b the owners of the i 
steam-boats employed; in that business, is done 

Ander contracts completely voluntary. 

It is however, probable, that no great dif- 
forence i in the responsibility of pilots and tow- 
.,¢rs..of boats could exist. The accidents for 
which both might be bound to repair, the con- 
-sequent damages,.must, from the similarity 
ofthe undertaking; be in’ all,instances much 
; alike, and ’ ‘only. excusable by uncontrolable 








events. 
* ‘area % ES 2 is ‘therélors ‘adel, adjudged and: de- © 
ees. Creed, that the judgment of. the district court 


__be affirmed with costs. 














OF THE STATE OF LOUISIANA. | 
(BALDWIN. os, BRACY. 


he 


are delivered, ufiless he has received ay bil of cane 
or letter advising him of the shipment. : 


? 


/ 243: 


The ownership of goods is not pad by a. dele 
very to the master of the vessel, or to'the consignee; :; 
they are however subject to the ragredts — the Aytiay 


for advancés,. : : tas af 5 “pray 


a 


APPEAL from’ the court of the al and ; 


city of New- Orleans. ‘ 


On the 5th February, 1829, ‘the defendant, : 
who-.is a planter in the state-of Mississippi, ; 
drew upon A. & S. Fisk & Co.:of. New. -Or- 


leans, for two thousand’ four hundred, dollars, 


as an advance upon his. crop of cotton. On, 
the Ist March, the cotton. was: put.on board: a, 
steam-boat, with iistractions to the captain to. 
deliver it to. A. & S. Fisk & Co.;. to, whom he. - 
was also. the bearer of-a letter of advice: ’ The 


captain testified that he signed no.bill of lading, 
it not being customary. in the Lake and Pearl 
River trade todo so. Before the. delivery: of 


359- 
aston iia Daa 


Ac consignee has rio-privilege upon goods until ‘they Se 
" Batowen't 


vere. 


the cotton or letter of advice to. the consignees, 


the cotton was attached at the suit of the plain, 
tif, A. & S. Fisk & Co. having paid the 
draft and made other advances, intervened i in 


the suit. There was judgment for the plaintiff, 


* 


wis 
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= in the court below, and the intervening party 
we appealed. , 


; ae Watts for sppelan, made the fatowing 
: points: , 





l. ‘The seine had pa its destination 
from the olwner, and the lien attached from that 
moment. Thé captain of the steam-boat was 
the agent of. A. & S. Fisk & Co. to receive 
the cotton, and it,is not usual to sign bills of 
jading in a ‘neighborhood trade, ; 

2, The letter of advice accompanied the cot- 
ton, It was attached after the owner had parted 
with j ‘possession and given its destination. 

3. “The draft was'a’special pledge and letter 

‘of-advice, and that was in possession of claim- 
ant before the cotton afrived.’ It showed that 
_ the cotton was despatched to A. &-S. Fisk and 
Co.,-and the money was a specific advance up- 
on the cotton attached. If the ‘consignees had 
failed, and Bracy-wanted to stop it in ¢ransitu, 
‘he could only do it on ‘payment of the advance. 
Skillman vs. Bethany, 2 Mart, n: s..104; Ar- 
» mor vs. Cockburne, 2 Mart. nm. s. 668; 17 
Massachusetts Rep. 2065 5 Taunton, 73; 4 

| Par-dessus, 357-8. 


MeCaleb, contra, 













































| the boat had instructions to deliver itto A.and, _ ; : 





oF HE STATE OF LOUISIANA. 


Before-any: letter or bill of Jading reached the Exit 
consignees, the attachment was'laid on the cot’, 
ton, and:must therefore hold it. No: Ce ‘3214; 
1 Mart. 1.81.26; 21, $104) 8 Marciqee; PAAERT 
9 do. 297; 10 do. 48; 1.n. s. 2843 2 iit 8; 104; . ee a 
4n.-s: 668;4: Dall. 281; ‘17 Mass. Rep. 1973 | “a bid ‘a 
1. Common. Law ‘Rep. 20;. Paley on Agency, a | ae 
p. 119; 1 Bosanquet & Puller, 363, ' , 


Maruews, J. delivered the opinion: af ihe” 
court. In this case the plaintiff catised to be’ 2 ae 
seized under a weit of attachment, a certain, fi! as 3 
quantity of cotton, on. ‘board: thé steam-boat, | a 
Pearl River, which was consigned hy. the de- ae ty a 
fendant to A. & S. Fisk &, co, of this. clty,who pte BR 
intervened in’ the present Suit, and claim a ee < ‘ 
lien on the ¢étton on. account of | advances, : iis re 
made by them to the consignor. The court: | 
below gave. judgmient i in favor of the. atiach- 


ing creditor, from which the: Jnterveners. ap- SE io eae a 
pealed. sry e, oe is ee a 
The evidence shows that dine cotton ecisad “ | ; 


was put on boatd the’ boat about ‘the last ~ a . : 
February. or first of. March, 1829,. for which 5 oe 
no bill of lading was given; but the captain "eee 


S, Fisk &.¢0, 10 whom he wad algo thebears ° yg. 2° 
1 bo ie te Sy * a | 
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ret, erof a letter of advice: but neither the letter | 
pe: “nor. the cotton came into -their hands before 
9 “the seizure under Baldwii’s attachment, ~Qn. 
‘Basen, «the Sth. February. of. the sane year, Bracy 
| had drawn.onthe, consignees».{ for’ two- thou-: ‘ 
sand four hundred dollars, who accepted and! » 
- paid: his. bill, On the face of this bill, the 
drawer requests it to be paid: as.an ‘advance:, ’ 
stalboge of cotton said’ tobe sas} Aivebslea if 
/" Under these fiets, the decision’ of the cause). 
depends mainly ona proper construction of , 
_ theart. 3214 of the Lowisiana Code. aa 
ding. to this article, every consignee or com> * 
mission agerit who has made advances on. 
goods. consigned. to’ ‘him, or placed in his. 
: é hands to be sold for account of the. consignor, .” 
has | a privilege for the amount of these ad- | 
' “Yanées,, with interest atid charges on the va- 
‘Jue of the goods, if they, are,at his diposal in . 
his stores, or ina public warehouse; or if bat 
“fore their arrival he can show by a bill of 
-Jading,or letter of advice, that they have been» 
: poteaigudall ‘dispatched to him, &e. ‘The privilege here.” 
be oie ues allowed requires, one. oft iwo things to create 7 
sar onices he bes, tithe that the goods should be in the 


. ed, unless he bas. 


a ae « bill of possession of the consignee, or that-he should 


. or letter 


f top abipons. ¢ have received a bill of lading, or lewer advis- 


4 











‘OF THm STATE OF ‘LOUISIANA. | 
ing ‘him of the shipment. In the present case fasten Le 


neither dne nor the: other of these. occurren- e 
ces took plae before the seizure of the goods 
by the attaching creditor: unless a8: comend- 9 
ed‘for by’ the counsel of the ‘appellants, the - 


draft or bill of ‘exchange, drawn by. the: me. 


fendant. -on the consignées, should be consi-- : 
dered as a letter of advice, t as it was received 
and paid ‘previous to the» shipthent of the 


_ cotton, The drawer Fequests | the payment —° 


of it as an advance on his crop of. cotton, esti... 
mated at 65 bales, bit He gives: no-nilvice a. 
its actual or even intended shipment at any” 
particular period. The bill’ was: ‘honored and .’ 
paid by the drawee, more than ; ‘twenty ‘days ~ 
before the cotton’ was pitt én: boatd the'boat, 
Such’ beifig. thie’ circumstances attendant: ° 
on this letter'6f exchange; iteatinot,, without © 


a midst strained and‘ ‘unreasonable ‘construc: - 


tion, be considered: as a étter® of adviee rela- 
tive to the consignment, of the: cotton... ‘The’ es 
claim of the appellants. is therefore not supe | 
ported by this’ artile of the: Cole. Neither . 
can these “pretensions be aided. by thé actaal ” 
delivery of the cotton to’ the master of the: 
steam-boat, for the purpose of ‘being cms 


ed and delivered to them as corisignees 
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“xe Ef they liad been purchasers of the. cotton 4 


Bm. - die: ‘from Bracy,at a stipulated price, and thelat-.° 
iat 5. : Teaser terhad. forwarded i it tothem, perhaps a deli- . : 
. ae Reser. very: to the person who. undertook’ to carry it, 





might be considered asa delivery to the ven- » ~ 
dees, even without an order to ‘thateffect, and } 


would have. iscreened them against attach-. ” 
: ments of the créditors of the vendor. 


‘ae - The ownership’ Tt. cannot, however; be pretended — in the 
ods 1s RO st ae, 4 
changed by 4 de- present: ‘Case. with the least semblance of | 
“ Jiyery to the mas- i 


-tgr of the vessel, truth, that-the mere delivery of-the cotton to 


' '* or to the -Coh- 


nignee; they are the. mastet ofthe boat, changed its ownership. 
‘however subject- 
to ‘the claim: of Bracy still remained the owner, and would 
» the latter forjed- 
| yivances. haye gontinued to, be such, ‘even after delive- 
ne. ay to Fiskes’, subject to their privilege for ad- 
date aie -S-vances: previous to that event it was. under : 
: : the entire control df. ihe owner, and liable. to 
be seized by his Creditors. This case‘differs § 
in this. respect Sromr the case. cited. from, % 4 


Mart. 1, 3.487:' wh age Sb oe, 


| Wi is therefore: ‘ordered, adage ‘and 4 
3 decreed, that the judgment of the pera court , 


beaffirimed with costs, ae i  - 








_ plaintiff, and that he: should answer the interrogato- 


in France; the willcontained a. declaration, that ee 


‘dation, of. the estatg’ in’ Louisiana,, the defend: 


' defendants on’ the following: groundsi—— First, ait si 14 aa 
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‘OF. THE STATE OF LOUISIANA. 
“SDESFARGE $ AL; Laas DESEARGE ¢ Ak 


If the gout direct the anside tg + y sefved ba the | 


ries, it isa conditional order, and the, plaintiff 4, not, 
bound to answer, ‘until a eRe, ‘of the easwen be: feryed 
on aant 





\ ¢ 


| “Aptxk.A0iy tes ot gisele peta Mey ¥ im 
ent aid ¢ity of New-Orleans.. iio ee +, 


A. M. Destatige, by last wilf and’ eatin. 
bequeathed to the defendants, his*natural chi : 
dren, all his Property: in Louisiana; MiG . 
plaintiffs, his ‘brothers and’ sisters;" all his estate Li <8 


the property in France ‘was much’ more colt), ee 
siderable than that in Louisiaia..’ : Upoira tiqui- , : 


ants. tectived' one hialf,-and ‘ were put in pros” 
visional: possession of the, ‘other, “upon: giving is 
bonds té téfind ‘the ‘same’to’the plaintiffs’ vis 
To recover this provisional, deposit, the'pre- 
sent action’ was brought, and résisted by: the, 


That by the laws, both of, France and'Louisis =) + 
ana, the: testator was. authorised to bequeath’ to bgt Ayes 
his. natural children, and they-to. receive ftom “ts ge 
him, to the amount of one halfof his property. Fe ye 
Second, That the eat yee Se 


4e 



































Me neta 
_ Datneaoe & 


thins 
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Franee, far exceeding ia yalite that in Latins, 


arid of which the *pkaintiffs were in Possession,” 





Toestablish: the: “second ground. of defence, the 


defeadants fited with their answer” jintértogato: 
Fies’ ‘tobe propounded’ to the plaineitis;” and on 


“the 5th ‘May, 1825, the’ court made the follows :" 
ing order: “Let the answer of the. defendants “e 


‘be served.on the’ phyisitifis and: let them answer a 


_ the» -interrogatories, . ‘as therein ; :propounded, end 


- Nosteps were taken by either party to-have the 
interrogatories served*on the plaintiffs, and they 
_ -Femained uinanswered.. On the 6th E ebruary, 
1829, the defendants? counsel had the cause set 


* foe: trial, and : prayed: that the ‘interrogatories ‘rn 


might. be taken. pro confessis.., The court -be- 


_ low.was of ¢ opinion, that the defendants. should. 


‘have caused : “the, service. of the interrogatories, 


‘and. gave judginent on thé merits in favor of the. 


_ Plaintfi, from which the defendants appealed. 


 Sagherey fot appellant. a $ ? me > tp 
| Dennis, for oe vied the: falvig 
* points: Hgts i; x 5 Fo 


“kK Thete-ivas Bo‘otcasjon to answer the i ine 


ce propounded by. the-defendaits, » 
: 2. Phe courts’ in this country, have no éon- 
| toborerpoperty situated in France. - Se 














* court. Phe will of the Jate A. M. Desfarges 


father of the defendants, free persons: of ‘CO*, 7 
































OF THE: STATE OF LOUISIANA. 
/ Marri, J. delivered the opinion: of .the:x 


the brother of ‘the petitioners,” and. natural | 





lour, appoinied one-of the’ latier testamentary. 
executor, atid contains’ a _Daguest of alt the ‘ & 
testator’s property: in: Hostisiand ‘to "bis aid: eee oe 
children, and>allshis® property in-Francéte 3’ 
the petitioners; ‘aind- the testator avers,” tliat: 

the latter property issmach’ more condidera- get ore 
blé than the Yoriien’: The estate; in Lovisi- Ds i 


ana, having: been Jiquidated,the ddfiectenni. Re. eae 2 
obtained a' surrender of thé: balenee: to. thei, oo 8 cs de 
on their’ giving bond: and’ security tovacrount: a” 
for one half to the absent legal héfra:t 2. - - taghae a 

Qn suit being instituted: on this bond; they’. saat a % 
pleaded tint the fietitioners had itr theinpos- 6 hs 
session estate of the iestator much more valuar bass yu: ae 
ble than what is now in the defendants’. bind ‘ é te * Oct 4 
and filed interrogatories;‘by. the answer'to , ft Y | q 


which they sought to- establish’ this fack. The - a ‘~ 7 
judge. dirécted the answer of the defetidants A Sut “eh ia * sel 
to be-served on the: petitioners, and the latter ae ae 
to answer the i interrogatories, | ‘Several years BS > a eee 
had elapsed after this, when the. defendants’, 

counsel had: the cause set Gown for Rinsing © : oe 
and at the trial contended, that as the inter Oana ae 


\ 
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Hasterm Districts rogatories.were not answered, they ought to 
‘May, 1830, 

wey — be. taken: pro confessis. .-The petitioners’ 
af. a © counsel urged, ihat:the order to answer’ was 
-Bperanen, & conditional and contingent, dependent onthe 
a - service of. the answer, which had not. taken 
a | place;..and that if the -order .was. absolute, 
+ stile the: interrogatories: could not. be taken | 

pro confessis, as they were framed in such a 
manner as to. render specific answers, 10° 

| which affirmative ornegative answers could 
“ya be substitated. Fhe questions not being, 

ie whether: an estate of the-testator, equal to that 

, in the defendants’ hands,-was not, in the pos- 

session. of : the’ petitioners ; but what was the 

amount of the estate ¢ of the testator, in the pe- 

~~ titioners’ possession? and the likes 

| “On thé first proposition, we think the 'peti- 
If the court d- tioners had notanabgolute ‘right tohavetheir \ 








rect the answer. = | . iad oe P 
to be served on interrogatories: answered ; and’ “the judge’s’ 
the plaintiff, and = ea epee See. : 
thet he - should order. was: conditional or contingent,'and the 4 
answef the inter- \ te See i 
rogatoriés, it is a petitioners were: not-bound to ‘answer, till . 
conditional order 


‘and se pintitt served with a-copy: of the answer.» - 
answer, until- a 


. Sony of the an.” We dre not ready .to adinit, that the forni | 
re interrogatories would have prevented } 

their beinig taken pro confessis, had the or- 
i. ~ been absolute. very. 








uy 
oe 











” 





 Batawe are of opinion. that vas ‘the order Fastern D 
was inaaausual: forms theydefendants,, who es 






in our pinion , had. a legat ath equipble- de» 2 
fence, oughii-vios to be the wiqtims of ihe view: 


which: their-eounsel; toalsof ts and page 


especially, as the will rareero a 






they. rely on, of the testator, having: 9, 4 . 
estate in France thin in-Lonisiana;.a and. 
remanding, the .case;_may subject ‘einai. 
ers to delay only; while our affirmancé- ofthe — 
jndgment-may sveccelipineettterant 
defendants. of the provision: for their st 
leftthein-by their atural father. . * ait ee vi 
"The legislatute has ‘made a:provisiont ~* 
acase like the present, Code of Practice, 906, 


-Ithas authorised’ as, when wehelieve we 


cannat definitively prdnounes on thelgagepiin *. 
the siate in which it is, becatise the parties 
have Sfailedtq adduce.the en 


mIONy to: remand the CANE, cap 


“tis ‘therefore ordeted, ‘adjodgat” sae 
creed, that the judgment: of the cart of p pro- 
baies be annulled; avoided and. Feversed, a and - 


fe 78 


Wye 


thease: “remanded, with instructions be Pro- 





- ceed: therein according to law, the ap: 


paying costs in this court at & 8 “0m 


vou: ee 


% 
were 


; 


nih 
hal pe ner 
wih vs ' 
1s Poh mans 
of tbe a ’ 
oy lgaprtent ; 
‘hata 


re 
oe Be 
’ 
- 


ya 
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S° RENNER § AL..v THEIR CREDIFORS, 
~~ If a'tableau be homologated, ini’ all parte which 
bas. have not pane Spread’ ae: 7 rr 

absolute, “3 bla , ‘ : 

i, Anes irom tie cout ot te yer « and 


"Bs kes a taly stated in ‘the pinion of 
a, * the eouee ilies te pees 

e ly: ae ig - Porter, J. ‘delivered oa ‘note 0h os 
a aie hice SURE The: fableau of distributon in this 
i fas She te case was returned into couttyin the month of 
prow aoaaal ie June, 1827 On the 22d, of that month, and 
ag ' inthe same ‘year, severat ‘oppositions. were 

filed tit. . Among others, the executors of 

Benjamin Morgaa, the heirs.of Wm. Kenner, 

James Brown, and. J. Humphreys, opposed 

the recognition on the: idan of Thadeus 

Phelps 4-'Co. as creditors, : 

,. On. the 12th June, 1828, the following 

| jedepveni was. rendered by the’ parish courts 

“Je being proved, 40. the _Satisfagtion .of the 

court, that the rule taken on the creditors and 

others, toshow cause why the tableau of dis- 

tribution, filed i inthe premises, should not be 
homiblogated, had been duly published | ac 
cording to. law; therefore, it is ordered by 










| gs 


x ‘4 
ail “ek a 
wy! 





@’ 














a 








- they. ate not opposed by the difeomeretines 


_ was set for trial, on the. ‘opposition of Brown, 


* forth by Hamphreys, Morganand others, . It 


‘peal is taken, DS ee eae ee 


(OR. THE STATE. OF LOUISIANA. 


the court, on motionof Geotge Eustis, Fie, aston, Distr . , 
of counsel for the syndies herein, thatthesaid- pb Rh 
tableau of distribytion, be' homotogated and Saxaes.@, 


confirmed in all, and every Tespect, in- which Tas 


who have filed their. opposition thereto, 
Oa the A1th.of February, 1830, \ ‘the wee ) 


Humphreys, Morgai’s executors, -and others, . 
and no’ proof having heen offered hy shem in a 
support of their’ ‘allegations, the court directed » 
their opposition: tor be: dismissed, and the 
tableau, so. far.as’ it’ regarded. the’ olaim of | 
Phelps: & Co. to be confirmed, , 

' Six days previous thereto, teil, at op- 
position . was filed by the appellants:to. the 
tableau, on. the, same grounds as, thoser.set 





was set for trial’on'a subsequent day, and.the. 
judge being of opinion it was filed. too late, 
dismissed it, From that decree, the presens os 


On behalf of the. appellants, it is Gon- 
tended, that their objections to the tableau 
did ‘not come ‘too late; that the, court; in ite 
judgment, of 1828; reserved ithe. matters 
now Ginteoly and: that until. decree of 





CASES IN THE SUPREME?COURT: % F 
District - homologation, signed: by thie. judge; ‘any So. 
env ~ r. creditormay contest the’ tbrractogss of the 
semen“ tableau. “6 Marlin, 652° ae 
a yD The Peservation. relied’ onj-is: in these . 
words: “éthat the. said-tableau be confirmed, 
in: "all: and every respect | which they are 
not ‘opposed by the different ‘crdditdrs who 
haves filed their: ‘opprsition thereto,” and | 
ive do not think, that’ on. afair onstruction 
of if, ‘the appellast’scise is Sustaiiied: Ite. - i 
phrasedtogy ‘does hot cértainly possess all 
desirable clearness, but” we do not think it 
‘was inténued. to’ réserve to créditors; other 
than those. who had alread ¥ ‘made oppasi- 
tion, theright of opposing it. at future time. 
The delays too frequently ‘attending’ the 
_ settlement’ of insolvents’ estates, are oftena 
source of'great expense, and work a serious 
injury to'all concerned. “Unless, therefore, { 
the® judgment now ‘under .consideration, 
Clearly extends the tithe’ of imaking objec- 
- tion-to-the tableau, further delay, should: 
not be‘allowed. To our® ‘minds it is’ ‘doubt- 
ful; and we cannot open the ease for further 
litigation. If we did, the insdlveiits’ estate 
would tot be much nearer’ settlement than 
it wae two-yearsago It ishow, we believe, 





” 

















ont Sra OF LOUISIANA: 
nearly five since the bilan wifiied®: “ffthe 


appellants considered, -thtat ‘ASoppanade” 
made by other créditors on this s ground, dis- 


one, they ought: to; acquiesce, in’ ‘thejudge 
ment rendered. ,.If they did nolg they. had”. 


two years to preseat, their objectiongand | at” 


the end of that time, we think it would, be 


a great hardshi, ip. to. the ether ereditors, to. : 





a, 


await the litigation of this question, t | 
a dividend: Could be made. tases oe: a 


It is therefore ordered. adjudged'aid dee ; 
creed, that’ the judgment: ofthe faridh court 7 ; 


LF) Sx SF 2s 
be anne vith Bat Tiel dh 
‘ Seiearinid ty er ey 
5 why > Ee a “uh 
“i as Miakek ails pe a, 


 SRBAR URN SE OROPE 
. ‘The purchaser of: nidéthagel précalady Biver ried 


gated to the mortgagee’s right; although he payithe Be 
price to the mortgagor, who ‘iqmediately : and J ‘ae is a 





presence pays ‘it over ‘in discharge of the t 

it is immaterial, whether thé: mortgagor ‘oh 
money, or any other, to discharge the mortgage. © 
' Judgment against the tutor is prima-facie evidi 
against a third possessor, but if collusion. be sia 





dnd it be denied titat'the tutor was not chargeable for 


any thing, evidence to aireetery are <cpiee 


by the, minor.» 4... Mob tine 


Ki : a A / 
pensed them’ from the, necessity. of ; filing ee: A 





an 


- . 


Te am 








; 





Banarvas 


iets. 


er bid. 


“against: hef. mother and guardian for her’ por. 


sioney, paid by the defendant™ for the house. 
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sieve an from the court’ af the pi and, 
change. 


“The plaimiff having’ obtained a aderaedt4 





‘tion of her: fathers’ estate, Sought’to satisfy | the 


"samt, by he, seizure and sale ‘of-a house and 


lot, ‘which he mother had purchased after the *j) 


death of her father, and Subsequently sold to i 





Tew was ‘proved, that the father ‘ 


, of ‘the’ paistilMet a “considerable” ptopetty, and 


that the mother. administered on the estate of 


_The>defence set up. was, has tte porchagil 





and lot in controversy, having been employed 


aes. by the’ mother of’ ‘plaintiff to pay her vendor a 


'* the plaintif’s mother. The evidence showed, | 


- dte'froit the imother df the ‘plaintif to her ven. 


._ property; he, the defendant; the mother of the 
; plaincif, aid her vendor, went before a notary, | 


balance due, he he, the defendant, became of right 
subrogated to ‘he privileges ‘of the vendor of 


that'a balance of seven ‘thousand ‘dollars: was 


dob, and that when the defendant purchased the 


in. " whose-pr presence the defendant paid to the 
plaintiff’s mother the prige’of the sale, six’thous 





4 sand dollars in cash, dnd furnished his notes for * 








|) ee 





~ ‘and released the mortgage on the property ‘On 





4 


the'remainder. She meaty itt: presence. Eastern i 
of the notary and witnesses, paid to her vendor’ 
.the balance due, who gave her a receipt in fall, mu 





the trial the defendant offered a 4 ivitness,,ta prove 
that the money paid by the plaintiPe mathe to 


her vendor, was the. same m as at the 7 
same moment was paid by the wae or, the 7 


property. The court. “refused. to. aC imi ,the 
evidence, and ‘the defehdant -extepted, ‘ie 
court also (notwithstanding the a ‘a 
jection) permitted the plaintiff. td. rea te evk 


id read 


dence the record of the suit ‘of, the iit e 


against her. mother. There ¥ was judgment for ) ts 
the. = py and the Paes - , i ele 


Kk ‘The ‘sbediion’? in “iv ora the cing: 
lant took place of’ colirse, and independent of 
the will and consent of the other partiés. «iar 
C.C.p. 29; arb ASL: +. tt, Sa 
2. The court ed ining th erase 
offered. , | a 
3. The, judgment of the Daintitf againt ber ek 
mother, oh ie ao ee Bee ; 
persons. Se ee aa 
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*  Bapiern District: Le A mother-has no. right to porcine pro . 
a. petty: fur her minor child. We tale 3 
Geparcar OA minor can neither aljenate nor purchase. 
a ‘Brow withopt tlie, authority of 4 Hyer. Surupurn ee 


Debuys,,6: ‘Mac. ne S.. 18s: sha TA Rs 


Mien, = “aaliveced’ the opinion of aig 

ebuid: “The plaintiff s seeks. to obtain satis. 
fastion oF a a juid ti ant “against ‘her mother’ ‘ 

‘ane a he, sseiatire and sale of a a’ 


re heap her intentions, waded tA legal 
subrogation to the right of tlie motlier’s ven- 
a dor, to wher. he. e& he, Ba a: paid : ‘Sik 
-) thonsand dotfeésy the balangs of the Goo- 
sideration of the sale frou this. ‘vendor’ to 
the plaintiff’s mother. The plaintiff con- | 
tends, this ¢um.avas’ ‘paid by the- deféndant i 
to her mother, as the congideration ‘of the 
- between her, and hing aud that he did ” 
2 hier mother’s vendor, but. onthe ’ 
| fh she, the-mother, ‘after shaving re- 
= - ceived the defendant's: money, paid. larger a 
60m, to her: ¢ own vendor, on the balance of 
the price due. to the datter. hate 
_ There was judgaent for the pisinti and 
te defendant: tapetige : 


4 





ov THL STATE OF LODIStANA. 


a7 


The facts of the case, as they appear Eastern Dietsie, 


May, _— 
faaareas 


from the record, are, that the plaintiff’s 
thother, having purchased the. premises, 


while she was. the plaintiff's tutrix, for twen. * 


ty thousand dollars, six. thousand dollars of 
whieh she paid’down, and’ had a time for 
the balance, giving two notes of seven thou- 
sand dollars each, payable at. six and 


twelve months, and afterwards sold the © 


premises to the defendant, through the 'mi- 
nistry of the register of wills, for twelve 
thousand dollars, payable six thoteand dol- 


lars in eash, and the balance in two notes of 


three thousand. dollars each, at six and. nine . 
months. After: the adjudication, the ‘de-’, 
fendant,the plaintiff’s mother, and her ven- | 
dor, went before a notary, in whose pre- 
sence the defendant paid to the plaintiff's 
mother the said sam of six thousand dollars” 
in cash, and delivered her his two’notes for 
three thousand dollars each, and she,i imme. 
diately paid, ini the presence of the notary — 
and witnesses, the sum’ of seven thousand > 
dollars, to her own vendor, who. acknow- 


ledges to have therefore received ano. - 


ther sum of seven thousand dollars, in dis- 
charge of the two notes of the plaintiff’s mo- 
vo. iu » 8 “s 


* 


= 
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ft macet ther, gave her a discharge of the: balance 


due on the premises, and consented to the 
radiation of the special mortgage she had 
for the payment of the balatice. : 

~ Qi'these ‘facts, the appellant’s counsel 


has contended, that it is ‘apparent from the. © 


i 


4 
SOe 


attendatice of the vendor of the plaintiff’s 


mother before the notary, the payment of 


 -gix tlidusand dollars: in cash, and the delive- 


ry.of two notes for’ three thousand dollars, 
together with the- immediate payment re- 
ceived “by the plaintiff's mother’s vendor, 


-.. that the appellant gave his money to her 


| The purtha- 


ser of morigaged 


for the purpose of her immediately paying 


her own vendor, which was: accordingly 


- done;’ ‘and hence’ithas been urged, that the 


appellant, being the owner by the adjudi-. 


cation of the premises, had interest to  dis- 


charge the mortgage ‘which the former ven- 
dor had thereon, and the mortgage having 
been discharged out of his the’ appellant’s 


money, he is tegally subrogated to the mort. 
‘gagee, as effectually as if he had directly 


paid the money into the mortgagee’s hands. 
The parish court thought differently, and 


+ premises is not.we think‘correctly. ‘The appellant's aim 


, subrogated 
the 


to 


mortgegee’s was. to have the original vendor's ’s mortgage 


+ ? 





if 
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discharged, and the entry. of it inthe pe a 
of the register of mortgages erased, for by, W\~ 
an act to which he was a party, the mort- ee 
gagor discharged - the, marigagey aud. con , = ris: 
setited to bis mortgagor having ¢ the ogistry, | 
of it erased. The’ appellant’s money be- 
came ¢o instanti that he paid it, her i imme- 
diate vendor's money,and: she nor. he paidl the (Sacto 
it in discharge of the mortgage... vit a 

Our attention has been called totwo bills rol ceaal 
of exceptions to the: opinion “of the court, oe 
who refused evidence of the plaintiff's moe 
ther having discharged. the mortgage, by the 
payuient: of the.very money she received 
from the appellant, | 

The. other, to the admission. on evidence 
(notwithstanding the appellant’s objection) . 
of the record of the ryt Buit against 
her mother, . | 

The parish court, i in our dpinion, dia od It ia fenmmpe 


~ 


terial, . whether 

err. It was ‘immaterial whether the appél- 1 the ene, 
lant’s vendor, used the. money ‘he had just = any other, toe 
charge the morte 


paid her, pr apy other money of her own, to sage : 
pay her debts to her, mortgagee, . : a | " 
The record of the suit against the plaine ae 
ther, is. prima facie evidence of the debt. ig 
‘Had ‘the appellant pleaded. collusion and 
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=~ District. fraud, and that nothing was due to the plain- 
~ tiff by her mother; this, as it might not be. . 
aves directly proven, and must have been met — 


TO sxe 
ts Spat: - by ‘evidence of an actual debt, might have 
e. at thrown the’ burden of the proof on - 





See totes 


wre ah Sacie + appellee. | 
bat ais It is therefore ordered, adjudged and de- a 


. ne led that 4 Greed, that the judgment of the parish Court 
\ that the 
Sab net chstane” bé,affirmed with costs, 





ble — any thing, : ; 

@vidence to the |. | ' 

contrary must ad Ay ’ —— == fie 

finer fe 8.00 ' WILSON vs. McHUGH 4 AL. 
"Where the: plaintiff failed to make out his case, 


judgment of non suit was proper! ly rendered. 


Arrzar from the court of the Pavia ‘and | 
_ city of New- Orleans. 
| The plaintiff alleged that he purchased of 
- _ McHugh, a tavern establishment with its furni- 
ture, fixtures and: stock. That he remained in « } 
saniated thereof about five. months, when du- 
while the establishment es in charge of his a 
, gent, McHugh took forcible’ possession, and 5 | 
sold it to Sears, the other defendant. He pray.” 
ed that the defendants be decreed to deliver up 
the establishment together with damages. The 
defendants a the - issue. * 


* * 
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“Tt appeared ‘from: the evidence, that -Mc- 
Hugh had agreed to sell out the ea 
to the plaintiff, who was his bar keepety bul 


price was fixed upon.. After this agreeme ‘ M 


sell, the plaintiff carried on’ the business in his 
own name, furnished su pplies and paid the rent. 
That prior to his departure from the state, an 
inventory was taken. of the furniture and’stock 
to enable the plaintiff: to. come toa settlement 
with McHugh, but it did not. appear, ‘that any. 


settlement ever took place. -After the Aepar- | 
ture of the plaintiff, ‘MeHugh took possession 


of the establishment, and as stated in the: peti. 
tion, sold it to: Sears, the other defendant, 


; There. was judgment. of non-suilt | in n the. court 


below, and the aga appealed, 
Roselius, for appellant, assigned on ertor. 


4. The court below erred” in giving jadg- 
ment ofnon-suit, ‘becatise; as regards moveable 


‘property, delivery: and “possession i is the best 


evidence of the completion of the’sale.’ ** 
2 2, The plaiiift is entitled to recover “the 


damages claimed, because there is “sufficient” 


proof on the record to ‘establish the Joss sus- 
tained by him. -Durnford vs. the ‘syndics of 
Brooks, Met. See C. art. 1916, 


w. 

Pa 
¥ 
+ 


3 
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eee 1917, 224 43, . Pothier con de. vente No. aife “ 


oe Trp» 54, Nos. 35. 


ucem 
wage 
To éonstitiate a. nonin sale, three sees: are 
pece sary’ the thing’, sold, ‘the price: and the 
‘consent; aind there is ‘no proof. that any price: 


was fixed. Upon. C.£. ‘ant. 2414, 2437... 


Marry - delivered the ‘opinion of ‘the a 
court, ‘The plaintiff sets orth he purchased 
from: the ‘defendant McHugh, @ tavern estab: 
lishment with the farnituré‘* fixtures and 
stock, and was put in possession thereof, and 

afterwards; in his ‘absence, the. said defen. 
‘dant illegally possessed himself of the premii- 
ses, and-sold and’ delivered them to the other 
_ - defendant, ‘Phe: petition. poncladas, with a 
prayer for damages. See 

The: defendants severed. in their pleas; | 
they both pleaded the general issue; but the 4 
last defendant added. shore a plea of recon 
-yention. | 

~ There e was a eed of seat anid ‘he 
"plaintiff appealed. His counsel}. has assigned 
as errors apparent on ihe’ face of the pew 
that, 5 

1. The court ova in 5 nonang i e 
























| oF THE STATE OF Lovistatea, 38: 
ye: with regard to,personal property, dclingry of Bester i 


Bet possession isthe best evidence of the Gomples 
zl 4 tion of the sale, ae t ma wy big” Pie: 2 
: "5: Q-The plaintiff was anitiiled 10 damages 
‘there was evidence of the loss he sastai ; ik ee Se 
ie and: the. profits. he was deprived of, a8. there is a ae 
e 4 a statement of facts, we’ have examined. ‘the i 
a case ‘on the merits, Seelepaainecy: =. oe 
ee assignment of errors, . 
| ' From the testimorty, the judge w quo:has » 
7 concluded no complete sale took place, gs it) = 
does not appear that any priée was-dgreed-on. ge 
The plaintiff was in possession ofthe premises a 
as*bar: ‘Keeper’ of the defendant Wilson, Glo! .-°. Sa 
3 entered into’ some arrangements for a’ sale; / ot ee 
‘ duritity this pétiod’the plaintiff, ‘ohtinaing as. iy 






P barkéeper td’ ‘bein’ ‘poséession, “ After’ his de- n | i : a 
* 4 partite, “Hie defendant McHugh, ‘seeing ibe 
. © bargain had not been brought laren ad Pe, ei 
: sold’ tu ‘the otlier defendant, *” ‘aa a MES 3 
ee : 
Such is the view the inferior lily has ta- the plain- 

; ken, , The testitnony is far from being com. write a, a 

plete either way, but in our opinion prepon- fait wee poled a 3 
: q deratesin favour of the defendant, .” 3 2 ee 

' It is. therefore ordered, adjadged isle i * 

; -ereed, that the judgment of ithe. Yes court . - ae 


ee 
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a rela, misaiet. LOUISIANA BANK os. KENNERISSUCORSSION 


eS ~ Whether stipulations i in contraets of partnership, 
_ by which they ‘may be continued after the death of 


Actording t to the-laws and: usages of commerce, as 


_ death, and.be made responsible ~ contracts made in 
_ the partnershipiname. * : 
; _ rh of Orléans. ee a * 


- Thig was ‘an ‘action: to recover from ee es. 


and twenty six gents, being the amount of three 
"promissory Notes, drawo. by the commercial 


“Morgan, Dorsey & Co. and by them endorsed 
Bo ag ek oi Bio ein 
. The defence set up, was, that the ‘partnerghlp 


notes,” and. that after his death, the surviving 
"'/partners’ were” ‘bound to liquidate Ahe partner- 


‘4 e- <2 eae 
er eee 





- Rewete's sic. One of*the partnets, for the’ benefit of his heirs, be i 
- exseiom. binding on the latter, without their consent? Quere, © 


they” prevailed at ‘the ‘time of ‘the adoption of the - 
Code?of 1808, no stipulation could be miade by part- 


ners, absolutely binding onthe heirs of one of them | 
who should die, to continue\the partnership after his 


Arrest froth the court a proats, -of the 2 


<7 tate of William, Kenner, deceased, twenty-nine f, 
thousand seven hundred and . sixty-six. -dollars — 


firm of William, Kenner’ & Co. to the order of ! 


s a “ of William, ‘Kenner & Co. was dissolved by the © 
OHS ee death of Kenner; prior “to tha’ execution ‘of the 


- ship as soon’as’ possible, and “had né right by 
ey. law or otherwise, er neey Cevsenay 














et 


be 
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in the nam ee partnership, so-as to bind Bester J 
Seah og 


or affect th of the said William Kenner, 
“Tr appeared frorn. the evidence, that, on the 


Sth May, 1824, the partnership , which had.pre- : a 


viously existed between, Kenner, Clague and 


Oldham, under. the firm: of William Kerier, & 
Co. was continued for the period of three years, 


. - oesiieiel ee e 
naa ; cs" i ai 
Tat 7 es? 3 : c rate a 
‘ @ 


> 


ae 


and in the articles of copattnership then-entete 


ed into between the said partners, Was the fol. 
lowing clause. “Should any one-or more of 
‘the said partners die-before the ‘perio’ stipula 

ted for the ending of said partnership, suolt ‘death 


or deaths shall. not. operate a dissolution-of the i=, 


same, in: any manner whgtever;:but “the” ‘same 
shall contirtue until the expitation of. the’ ‘said 
period, Detween , the suryiving pattner or parte. 

ners, and the heir, or heirs: of such. deceased | 


partner or partnerss: nd the stid:surviy ring, part, 
ner, or partners sh: ily, and ‘may, “continue to 


use the name of said, firm as nos established 


to remain in possess's on of and sell; negotiate 


and disposedof and’ generally to administerall | 
the’ property, moveable ‘and ‘immoveable; all’ 


the effects, money S, rights,: credits’ and debts, a: 


and other mens thereof, i in the same manner as 
if the.said parties avere all living, . until the - 


expiration of the said petiod, neunrd wind up 
VOL, I. 4 


Re 
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a and liquidate the affiirs of said partnership,’ and “a 

render anaccount.thereof, when thus liquidat.: 

i ed to the heirs or va: ea St of such de. 

| ‘igen iv ) ceased Partner, of partivers,” a 

ye . Tt tvis admitted that “Wiliam Kenner died, 

. ae the: 14th’of May, 1824, leaviilg six children, 

“all Wiitfots; and thit the notes sued upon, were 

+ dated ini 1825. * There was judgment for the 
- aifendants; and the plaintiff appealed: | 


» dwevinore for appellants ; ; Masureau, for 


pi Se er 
* Maganws J Aelivered the opinion of the " 


» Tn this dase, proteedings ayere. conimen- 

ead in the’ court below, td recover from the 

es 7 sucvession of the: deceased, thesum of tientys 
| s nine thousand sever hundred ‘and sixty- six | 
dollars and diventy-six cents, on account of | 
‘several negotiable notes purporting to have 
2. «Been executed: arid signed by the commercial 
oy" aks y firm of William Kenner & Co. The de- 
Se - fence, oh the part of the’ succession, is a dis 

. gelation of the, partnership, previous ‘to the 
making and signing of the notes, in its name, 

by ‘the death of Kenner. The court of pro- 








) 


_ 





= vy 
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bates “gave judgment ‘against the ‘claim. of Bastora Distrite,_ 


May 

Be ae. 7 

Lov 
sini 


te plaintiff, fro n which they appealed, 
The evidence of tye ease, sand facts admit 








387 


rs 
2“, 
"ss 


. « ‘ > a ig _: 
ted, shows that a comineretal p: artnership had | ‘Kendal ; 
pl ie 


' existed bétiveen Willi: am Kenner, R chard 
Clagie and John Olilham, cairying on trade | 

underthe name ans firm. of William Kenner 
& Co, up to the 5dr of-May; 1824; W bich; was . 


at that date dontinied by agreement, entered 


‘into between ‘the partners, for. the apace of 
three years thereafter. On. the 14th of: the - 
same month Kenner died, “leaving six chit 
dren, all minors, | ‘The. notes of which the 


plairitif claim ‘payment | from. his ssuceeésion 
in the . present action, bear date: in the year 


1825, afier his death; and were exectted i in 
relation to new contracts, madé by the sore 


viving partners, who: used. the partnership 
name in’ signing them, - in: cgnsequence ae: ; 


power to’ that effect, given dy" the.ternis of the 
7th art. of the edniract, by Which the partne?- 


Ship was P continued: ‘Is is expressed in the’, 
following words. “Should any - “one or-nore 
of the said partners ‘dic, ‘hefore” the period 


stipularsd for the. ending of the said pariher- 
ship, ich death’ or deaths, “shall'not operate 
a dissolution of the samey in be ‘tuariner’ 
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= amg Diet whatever, but the same shall continue until, 


Warn, the expiration of the said period, between the ' 
Legmape surviving partner orp: witlers, and the helr or, 





a sing iota deca sed partner or partners; and 2 
ee the said ‘Surviving partner or partners. shall,* “a 
att and may: eontinie to use “the name of said 

firm as now ; éstablished ; to reinain in posses: 

| sion. of, and sell,” negotiate vand dispose of, and. 
generally. to. administer all the property, 

. moveable » or im: moveable, ali the effects, mo- 

ae neys,’ “rights,” ‘oradits vand debts, and other’ ’ 

"means thereof, i ins ‘thesame. mirmer as if ther 
said partners: wereall living, until the expira- 
tion of the said period; anil to wind’ up and’ 

| liquidate the affairs of the said. partnership, — 
“3 aindrender an account thereof, when. thus li- 
: quidated to the heirs or. representatives of such | 


deceased | partner or parmers.” | 


ToeSih art, requires; that efforts should. be 

: made, to. bring thé. concerns and dependen- 

cies of the partnership intoas narrow acom- 

pass | as possible before the period. at awhich 

it was.to close, Profits and. losses. at its ter- 
mination were {0 be taken i into account, from 

- the Ist day of December, 1820, until the time _ 

lisgited fe! its daration, de, Es 
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oF nee ératis or LOUISIANA: : bead 


* According: to ‘these stipulations, ‘the coun Enstérn’ 


sel for the appellants contended, ‘thatthe sur- erie oA 


viving partners had a right to -wse’the  naine’ “See 

aiid style of the firm i in. ArgusictingeomMmersiak , Kexnepesces 
business: to any extont that they might deem’ aes 
proper; jand that the tieirs of. William Reiner; ne >, P “ee é F 
the deceased partners. are bound. ih solide: * ess 
with the ‘siirvivors; by all’ motes-or other ‘ip: we oe 


struments in, writing, cxetuted iW, the paitinere = 





ship’ naine, in’ purSu:ince of thé -cotiinii¢t by | Point OS 


which it was Continued, althioagl- ‘such busi= co 


ness may have been transacted, and thie’name: Piufeing = 


signed to thie notes, &e., since She dé of 
their. father, °° - date sk Ala 
‘Tn support of this propdsition; i tines is , 
had on the’O!d Givil Code; and on {he coni- ae 
mercial laws or usages-<df' England, of ore ys 4S 
land, of the’ Unitéd’’ Siatés, of Fraviee, 
Hollaad, of Germariy, amd those whieh’ “of 
been understood as existing in Lauisianiz 
We have-exa mined the Authorities cited; a 
show the laws: and’ dsages-in wien. 
vernments,.ia relation .to’ questions andlagous . 
to that. which is new ‘under diseassion z and 
they. goer to: authorize Stipulations i in cons m 


tracts. of partnership, by Which®they maybe. 
continued after the death of one of the part: 


: : ‘ 
. e - . “ . 
tes - 


. 
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ia 
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Eastern District ners, for the. benefit of his heirs. But syhe- 
1 . 

eae ee ther they.. woud. be binding ‘on the latter, 

houteana without. their consent ar ac “quiescence, is pers 

Mr ye vs. ‘ . > AE 13 en a . 3. , 

Kusbieanevc: haps). doubtful, In, relation. , fo" minors, to, 


CESETON, wher the law. does’ not attribdte the power Mi 
gamma: osname meee 
; < Whetheretipa of willing,or egnsenti ng, the pringj ple conten 
ations in co 
tracts of partacr. ded for’ by the, Appellants, would’ involve great 
ship, by which 


. they may-be con- diffiealyy, if ‘not Jegal absurdity in ‘their con 


tinued after the 
death ‘of one of séqnences, Heirs. are baund.;to discharge 


the partners; for 


_. the benefit of his the obligations | of their. ancestors, contracted 


heirs, be binding 


on Rowe sate, by the latter while living,: to. the extent of the, 


wonsent? Quere. property which they | inherit. . But the power 


» of an, yancestor,(particularly: ‘According to our, 

| Jaws, relating te ‘forced heirs,) to. confer a 

4 right on other persons t to: make, contracts after 

. his death, by which his heirs should be bound, 
RNG, ‘in: “referende. to. property inherited, to 
"gay the least of it,. ig-very doubsful on general 

" prinéiplesof law andj justice. = i ’ 
mae oY opposition: ta ahe consequences sala of 

| fects assumed, by ‘te plaintiffs as giving them 

“ a tight'to reeovér the sumrclaimed. from: the 
ee heirs ‘of ‘Kenner, ‘under the provisions of -the 
Old, Civil Code, ds laid ‘down‘in art. 50, p. 
400. ':Thecounsel for the latter relies von 

art. tito on the same desea ain on ‘tie : 


“ * ad me: 


, 








ge 
: 


ed to destroy i ik ° 





© qq’ tme stare oF LoUisthNA ::)) 
a a 
laws of Spain, relating to-commercial part: ae Pe i 


netships. He insists, also, that a just and pro- 


per interpretation of the’ contract of partner. 


ship, will restric’ “the. power of” the surviving, 
partners tomere atts of, administtation’of the! 


property, ‘credits and dgbis, which appertiin: 
e] to it at the time of the Seath of the prin 


eth 


Kean 





cipal parinér;: ; and that his 1 intention ‘as: evi-. . 


denced by’ the contract of the. tivo last articles. 

of the agreement Wag “to: coiitinue ‘the: -survi® 3 
vors in the exercise of the powers: granted v 
for the sole and “oaly" purpose: of ‘winding’ Up 


and ‘setlling tlie affairs of the coneern, “and 


not to enter into: new’ ‘gtd! exipnsive’ transac- . 


tions, After’ a strict ‘examination ‘of ail the | 


words anid clauses tohtained i in i thede articles, 
we have, (although ‘ot, ‘without hesila fion,) 


tome to the: conclusion ihrat. they did. atiho- ae 


rize the ‘surviving partners. to contratt ‘new 
obligaijons i iti'the ohms of the firm. ad it stood ; 
previous to the death, of Keiitier, atid ‘thatthe ' 
acts i in this respect are.obli tory: on this heirs, 
if it be admitted that he could legally’ cars , 
tute them his’ successors «if thé parinetstiip, 


And this compels as’ to-enter into an ibwesti- 


‘ 


' 
\ 


gation of the legal principles sabato id ho my 
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_ We have already noticed, in a slight man: ‘ 
ner, the ‘Jaws of foreigt) states, and- which : 


ma ry perhaps: he considered as somewhat . :fo- S 


-reiget | to the present question, and - ‘giving but : 
fue: aid in its decision,’ We will now exte 
mine. shee: wwhiel have, immediate relation : 
0, it sic an 
“By abt ‘50 of ‘the Codi above cited,. ‘it is 
“declared: that: “égerj,partnership ends of right | 
by. die deathof'pne of the partners, unless an 


agreement has been made- to the contrary, 
- According. to. ort, 61, such. a dissolution, ex- 


tends to the surviving. partners, unless there 


bs a egntrary-stipt}ation,” ta case of a con- 
* inuanes betiveén ‘the survivors, drt, 2. pto- 
.. Vides for the Fights of the heirs of the. deceas- 
ed payner. ‘T These rules ‘are found i in the: ti- 
‘the of the Code which realy of the different: 
_ tpannets. ‘in which. partnerships end. And art, 
73 declares that i its provisions apply. to com- 
imercjal. parinerships, - inasmuch only, as. they 
. downgt, bontain any thing contrary: to fhe laws 
“and, usages. of commerce. Wk. 

If the’ laws and usages of comfherce which 7 
were jn force it this couniry at the time of 
“the adoption’ of the Cade of 1808, contained 
ele ty to aropnpieed in the Code 


“4 
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extracted, the former laws must govern, should 
any - effect be given to the’ art. 61,. Consi- 
d ering its provisions in comparison with those 
of art. 50,.as creating an antinomy; the last 
art.61, must prevail, on the rules ef cons- 


truction that prior laws are abrogated by poss. 


terior,” which: may be properly extended: to 
different claases i in thé same law. ‘ 


We must row enquire.what were the laws _ 


and usages of commerce in relation to:com- 


mercial. transactions,’ and particularly. as ‘to. 
their effect on partnershi psof this nature,w hich | 


governed ia this territory or state, at the pes 
riod,when the Old'Civil Code réceiv sg legis- 
Jative sanction, 

Soon after the wile grade or ‘government 
was conferred on the territory of Orleans, and 
the ordonnance of. 1787, which. ‘had been’ 
made for the government of ‘the: ter ritory of 
the United States north- west of theriver ‘Ohio 
had been extended to it, a dispate: arose as to 
the laws which should be considered i if force 
in this country. 

In conformity with the fourth section of. Pe 

act of congress, of the 2d March, 1805: j pro 


viding for its government; and in pursuance | 


VOL, I. ‘50 
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in the title from which these articles have been Eastern District, 
May, ¥830+ 
aw 
gears 


vs. 
Keynzn’s suc. 


CESSION. 
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Eastern District. Of a general principle of the law of nations, 


_t May, 1830. 
a) 
LovistaNna 


 . 
_Kerven’s suc- 
tive power of the government which - has ae- 


_ GEeston. 


thatthe for.ner civil Jaws are retained by the 
inhabitants of a‘ceded state or province, until 
altered, modified or repealed by the, legisla- 


quired the country 5 it Was decided that the 


_ Spanish laws were-to be regarded as afford. 
ing rules for. the settlement of civil. contests — 


between the citizens of the territory, so far as 
they were not incompatible with the political 
regulations of the United States, and were un- 
repealed by any authority. ‘This decision has 


been acquiesced . in ever since, and ‘the laws . 


of Spain have: been Gonsidered as the laws of 
‘this state in relation (o civil suits, until. their 
entire abrogation. in 1828 by an act of our 
legislature. ae 

To show that the stipulation contained in 
the 7th article of the. agreement to continue 
their’ partnership, -made _between Kenner, 
~ Clague and Oldham, 1 is not bibding on. the 


2%. 
Hs 


part of the former, we are referred to the - 


laws 1 & 15, tit..10, Pattidas S 5. The first of 


these laws defines a company, or partner- 
ship, fo be an‘union of men for the purpose 
of gain; formed by consent and agreement of 


those who desired to become. partners, * It: 











* i 
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may. be made for a certain time,’ or for the 
whole life of the partners, Pero’ si algunos 
fazciessen compania entre si, tambien por 
ellos, como por sus -herrederos valensi a 
quanto en su vida dellos; mas non passadas 
a& sus herrederos, Ses , 


The law 10, "declares a partnership to be | 


dissolved by the death of are of the partners, 
or by some other occurrences, . much in ‘con- 
formity with the provisions of the Old Ci vil 
Code, and authorizés a stipulation for a con- 
tinuance between surviving partners, 


‘ 


lf the law which fnieanien this Sncepanity 
on partners tocontinuea partnership beyond 
their own lives, in such manner.as.bind their 


‘heirs by the contract, be considered as.a law 


or usage of commerce:existing at. the .time 


the Civil Cede of 1808 was adopted, it con-. 


- trols article 50, of the title in that work, 


which treats of the manner in which part- 
nerships.end ; for.unless such an agreement 
could have been validly made according’ to 
the laws:and_ usages .of commerce then in 
force: the contract now under consideration 
is not binding on the appellees in consequence 
of art, 61 as the title referred to,. 


Eastern District, 
May, 1830. 
aaa 
Lovistana 
Bank 
v8. 
KEnyER's 806 
CESSION.: 
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Eastern District. 
May, 1830, 
BP 
Lours1taNna 

BaxE 
Oh 


Eewnen’s suce . 


Qussion. 
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It is certainly desirable for. the conve- 
nience of merchants that the laws and usages. 
.which govern commercial contracts, - should © 
be similar i in the different countries between 
which a trade of this species: is carried. on, 
and more especially is it to: be.desired that 


an uniformity, in this respects should prevail | 


in commercial businéss carried on between 


the state’ of the Union; and when 1 no express . 


statutory provision, or local usage exists to 
the contrary, general custom, -as established 
by the decisions of competent. tribunals ought 
to prevail. But no general usagé , can de- 
stroy the force and effect of local regulations, 
whén the fatter are: formed in opposition to 
the former., Thelaw of the Partidas:in re- 
lation to partnerships, although it' embraces 
those which may not bé, strictly speaking, 


coinmercial, yet it certainly ineludes the lat 


ter: in this.respect it’ is'a law of commerce, ‘ 
and inust be held: pdramoutit to the ‘usage of 
all foreign coutitries, even‘ those of the other 
states of our conféderacy. 

Opposed to the recognition of this princi 
ple in the present case, much ‘argum ent was 


offered to the court, drawn-ab inconvenienti; 


such as that indorsements of bills or’ notes in 
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sd blank; are not good according to the Spanish Eastern ro ae 
8 laws, and. that partners: are not bound in‘so- eee 

d lido’ by their contracts; principles wholly can- “inn 
n 


trary,.to the doctrine established, by many de-', Kexxza’s guce 








cisions of the ‘courts of the state. -° It is: true | CR#SI0N, 


that we have-been in-the habit of having our - 
judgments relative to commercial trahsac- 
tions, or the usages of commerce jas they. pre- 
vail in the U.S, and England and other com- 
mercial countries.,No instance, however, can 
be adduced where ‘violence has: been done to 
any express provision of. the laws of this 
state/in any of these judgments ‘or. decisions. 
With regard to blank indorsements, they are 
prohibited. -by the ordonnanees of. Bilboa, 
alone, which never had the. force of law in 
this province while under. the government 
of Spain: As.to the evil consequences so 
much apprehended ‘hy the counsel for the 
appellants in-relation to the contracts of co- 
partners being no longer considered as bind- 
ing in solido, their fears for the fature;may 
be.-calmed by the recollection. that all, the - 
Spanish laws were abrogated by the legisla- 
ture in. 1828, But according to a just inter- - 
pretation of the rules as cited from ‘the Curia 


| Philipica, we are of opinion that there is no | 
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Editors Distt. real grounds to apprehend i inconsistencies or 
May, 189 1830 
difficulties in reference to past contrafts; 


. Logunars These rules are expressed in No. 28 and 29, 


Pe of the Chapter which treats’on companas, 
. CESSION. In No: 28: it is declared, that when a parts 


ner: contracts in. ‘his--own ‘separate name; 
other paftners are aot bound by such ia 
tract; for, to bind: them, it is requisite that 
tie ‘nathe of: the ‘company should-be used, . | 
and that the contract should be intended for” ; 
the: utility ofthe’ partnership. No. 29 ‘is 
in the following words: “un: compania’ no 
pur de obligar a otro, se ‘no es por la parte 
que lé toca respecto dela comparinia, salvo ha- 
viendo pacte entre illos de'ello; 6 quando los dos 





exercera tind negociation en diversos pueblos: 

cada uno en él suyo que entonces, por le que cada 

tno de ellos negocia, @. contrata quedan intram- 

bos obligadas- in solidum, ‘por que el uno fue 

| puesto por el. otro para ello 1y por el contrario. Y 

Lo ‘mismo por Ta misma. razon es quando, el uno 
es puesto por ‘los ‘demas para una} negociacion, | 

Seguin unas decissiones de. Genova, Alvaro 

Voeq y Morquicho. ~~ ' 

3 ‘ According to tliis authority, it» might ap- 

pear doubtfil whether tlie signature of -the 

¢ompany’s name would bind all the partners 











or 


fl- 


ors 
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in solidum, unless it should be signed by Easter Distriet 


some particular member. authorized by the 
contract ofassociation to use the name of the | 


LovistaNa 
Bae 


firm. - But, on looking.at the decisions refer- ¢uecews av, 
02, ee : 3 ‘ : ~~ KEexngr’s suc- 


red to, it. appears tous the matter is made 


clear, that an obligation in solidum i is impo- 


sed on all the partners, by the use of the no- 
men sociale-by.any oné.of them.,The moral — 
orsummary of.the decision No, 15, Rota 


Genua, ‘referred - to amongst ‘others by the - 


Curia Phillipica, is expressed in these words: 
Expendens nomen suciorum obligat quem- 
libet ipsorum in solidum:. No. 10 of ihis. 
decision, “ Uno ea-pendente - nomen sociale, 
tam expendens quam cztere socit, in soli- 
dum obligantur. No 12 is tothe same effect, 
wherein -a distinction is made_betwéen con- 
tracts signed by all the partners in ‘their sepa- 


rate names, and. such as are signed by-‘any 


one of them.’ “Bapendens nomen sveiale, | 
tunc de sits Bartholi et dlionum est,: ad 
omnes socji. in solidum obligantur sive th 
eadem ‘sive in diversa sent civitate. Frem 


these authorities we conclude that partners in . 
a commercial company.are; by the laws and | 


usages of commerce, as understood in Spain, 


bound in solido by the signature of the com-- 


CRSSION. 
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Manel Dieteet pany, when used for legitimate purposes ; 


"Alay, 1830. 
ww and that, supposing these laws and usages to 


“Sok have been in force in this country prior to the 
Hewes sud. year 1828, they did inno manner conflict 
ere ‘those which :prevail im ‘the. U. States 

generally; in Englarid and other commercial 

countries. Hence we also conclude, that no 

inconvenience can possibly arise in relation to 

~ thé ‘obligations of*partners in a commercial 

firm, by deciding the present case in fayour 
of the appellees. 

‘Tn the case’ cited'from 6 Mr ns. P 290, it ii 
is true that. the court; in delivering its opinion, 
stated it to be of frequent occurrence, that 
partnerships, hy. the terms of the: contract; 
last after the death of -one of the members, 
and.are continued under the nom social for 
the benefit of his. heirs. This may happen’ 

0 when the heirs are of age, and accept the _ | 








benefit of a stipulation made in their favor, 
like any other third-person, who- would, per- 3 { 
haps, be at liberty to claim the benefit of such 


| According to Stipulation, * But we are clearly of opinion 


lawsand 
re senna that, according. to the laws and usages of 


they prevailed , . ‘e+ pe 
at the time of the CoMMmerce, as they prevailed in this country at 


f th po ibe 

Code of 1808, ‘no the-time of thé adoption of the Code of-1808, 
lation could 4 ) 

vt ae part- no stipulation could be made by partners, ab- 4 ; 














il 
r 








who ‘should die, to continye in the»partnete | 
., ship after his death, aod be mada reeponeiile, 


; to Andrew Elist-and Co, oft] 


or pum state OF LOUISIANA, . 
abel binding-on. ——— 








ao ad “therefore. ‘ordered, adjudged and” | a’ 2a a 
decreed, that: the: ‘judgment: of ok ‘oburt: Of Sting = ee 


wen hein’ with Cost > “4 i “> en fe “ia 


see re be = _— = = . eek 
Ce’ 00%" aden wia, 


rs 


hs 


eo sie 
iy : + val made 


The legal oda: whick j is created by payment: ‘the the partnership: so 
made by.a. debtor, who being Bound with’ or. for @no- | ee eg 
ther, . has, in interest i in “discharging thé = is ay 


éztensive aeany apres pilrogation! “ ayy. t 
ApexarTiom, the soi: of. the ie distin ” 


Tie eotiineedfal ‘figiny of Bese & ‘Bitdwin; Oocx ol ; 
whicki ouce existedlin; Kentucky;-Cand of whieh: he SY . 
the defendant was partner, ), became indebued * 





da, , , J ; i ee + 


the: sim oF one: ‘thojsand, five’ ‘humdred and-’ | 

eighty-five’ dollarsiacd ‘five cepts, avikuponte: e 

dissolution oof. the firm: of sBédlo’ & Raldwiny’ 

Beale, assuinedthe nape of he pee 

debts,. 5 re oo are. Lam * 
- Afténs jdt i te record tt Sa 

applied to the dean, inn wee uty Tae 

VOL. Bs 9 . ob ‘ ee 
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Page pont ment of their debt, and was: ‘answered. that, ian 
mw would accept adraft from Beale for theamounty | 
"ee: Bede’ accordingly drew. bill of exchange on 
‘site == ‘the defendant in favor ‘of Gorge Eliot, whieh 
vag went“ Wwasendorsed over’ to. Andrew, - whopresen ted 
PY wary _- Tete the: draiver, and upba-his:refuging to acs. 
bind. “7 epty the bili: was protested,» Beale afterwards : 
. , coming: to ‘New-Orleans, a bail writ was sued : 
a ze = ‘out against ‘bin as dtaywer of the bill, by, An- 
| ms -deew Eliot, and Etawkins snd Moles became 
~ higsbat digebetahag ttt ds oth: 
| Beale haviitg failed to pay thie judginene ob 
3 tained by. Eliot, 3 An, May; -1822,° _ptopeedings 
" were instituted: against Hawkigs & McLean, 
“and judgment entered up. Against them for ¢ one 
thousand five hundred. and eighty ive ‘dollars ; 
atid five cents, one, ball of ich was. ape by: 
Hawkins, iN Nett Phas Pim m naiie 
<MecLean being insolyentj, cin feuenninn, hay 4! 
: ving issued agin Hlawking for, the remainder "4 
| > ofthe. debt, /he obtained an‘-injanetion, and 
Rac Cox, the. plaintiff; became bis surety ¢ on the. in- 
>.>... juinftidn bond; “Hawkins dyi ing’ sodn after in- 
solvent, the’ ig} uvelion was’, ‘dismissed, and. 
oy _. Eliot having. obtained judgment, Against . Cox: 
“ "on. ‘the injunction. bond, he, was “compelled, to 


ee: 7 I a empacincniai ed ee ae 
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“OF: vrai’ c stare oF LOUISIANA. 
phe: petition. eoneluded with ‘prayer, that 


ginally held to bail, wiq5% é ‘debt due. by. @-come:. 


~ mercial-firm,’ af which the said Beale. and: the. 


defendant, Baldwin,’ were. the partners, and, for’: 


which they= wére. ‘bound ic in “qoltda; ind ings: 


asthe. debt fot ‘which'the said: Beale” aia 7 


muclt as by the pay tent of said debt, the plain; ™ 


tiff had’ béen. subrogated to the fiybte: ofthe eres). 
ditors, that the’ ‘deferidaht hight: be. eee. 
to-pay, him the amen claimed, ‘with. iotereats 
and casts, maar sy ae sre 


There waa sgn Bese or and ie. 
defendant appealed | Shae ote. 


vee a Aa 


Metal for sei, sida 


oa 


1. "Phat when ‘Aaarea Biot & Covi walle 
eta itdeawn by. Beale’ inslavor of @. ‘third, 
person, (Geprge , Eliot.) “andl. George, Eliot 


transferred Dil tovanother: third person by: 


: endorsement), (to wit, AndrelElior,) “tbat‘he* 


(A.. Eliof,), sweating that the amjount.sras due. 
to him, sued) fipon t the: ‘ith. obfaindd judgment," 
and. satisfactionof. the. billy. thoe. thé. ORR ace. 
count becamnied “‘merged>.i ‘ip: “the bill,” ‘arta that 
there: was.a novatiop-oF the.debt:’ Tt 2. novation,» ° 
then Baldwin i is not. bound, ‘for, it is-one « of the 


ways by which’ an. abla extinguishes : 


6 






pe de 
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jiHere a neti debt vias ‘contracted, which was 
7 substituted for’ the ‘old one’. AS new debton, i. 
ae. owas substituted to’ thie: ld one’ who ‘was’ ait 
ii Chatped, and’ d héw ‘ereditoti“is ‘substivated ' tor 1 
thd 01d one with regard fo whoin the debtor is 
2) ehatged. © Old Code, } ‘pe 296, airt,’173,' sec. 12” 
“1 Byans Pothier, 396," 391} 12° Johns. Reps.’ 
<< a 409; 11 Johnsr Hepa: "520; S’ Teem Reps. ao 
ph sh Toulier, 335, ‘Nos. ‘276, O77. as ake 
ae oe = “Tthete'’ Was fio ‘novation, yet'the: ‘defeh- ‘ 
- dant contends that: the plaineiff has never been” J 
subrogated #3 ny’ r rights which ‘can, thake ‘him | 
‘+ liable to pay: hit—pethaps not even to rights 
against Beale. . Old Code. Ps 288) art. 149, 
1]; : * Toulier, p 129, No. D%5, Metlin pene 
tions ts dreit, ir gana 
3. If’ pu be sathhogc i ‘fights os 
~ * Andrew’. Etiot!and ‘Co, ‘pon. Hawkins; “and”, 
“ through ‘Hawkins’ subrogated worrights tipo" 
Beale: still defendant i is‘not fable ¢9 pay sae 
Te: tiff, for he“shows that. Beale never could reco. 
ver ‘“Ggaidst’ ‘him, - defendant, ‘becanse, at! ‘the | 
dissolution of the: partnership; ‘Beale’ assumed 
. thé commmordebts; ang’ re aye if he had hot, 
4 < Baldwin’ now holds Beale’: s notes, (spfead. upon’ 
“ the 'rebotd;) which he could eae in Lend 
“sation if he-were sued by. —_ a | 
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as 4 “Strobridge; for appellees contendéds e stetn' District, 

ir, f=. Subpogation takes plact ati fo'h bins: € ge ee 
is’ who. being “bound. for-ethers,: ‘os with: «ithers,:: a 
tor. has an interest in.discharging’ the: debt, Olde: “ 

tgs" Code, 290, art. 151; New: Code, 2157; 7 Tous! 

ye? / lier, 194, . No.l 4% rights of. surety agpinah ; 
y3.! principal, whethes with ‘or. without his Knows, 

2) ledge. New Gode; 3007-9, 3021-25 OW Geile,” 

ie 430, art. 14, 155%. ‘Toulicr, No: 147-8). Pte 
p08 . Subrogation § equivalent. to egssion;: t ee 
god lier, pe 147; ‘No, HH; transiers all agcessaries, sy: Pea 

Bia Toutlier, ps 147,No. 120;'4 New Code, @615. = 
its 2 Novation «iot presumed, must becxipress x. 

9, edz’ no performace of Baldwin's engages. 

ge. ments, thereforeno,igWation, _Evabs Pothier, 

A @ Px 3905. ‘Old Code,-p. 196, art. 173, 182; 3 New. 

of Code, 2185; 21045. 8 ‘Martin Répiresy QDs: | 

id My BTA SE ToD ca Madetng SgN cs a 
i ee Baldwin’s. engagement to accept was,stib, 

i sequent to the dissolution anda agreement, avg 

re Beale: 4 promise; “to aobept before bill: drawn, eo 

vo is, under -cltcumstanices, an pete ON Baer BA 
~ @ Bi 8; 95 Bailey, AQB, 4,7. oboe 
at : Pours; 5. deiiveres the ialdbsbi: ae ae 
an court. - Seeger. ws ae a 
n- against Beale,:.proceedei aj Sarat 





| sacar was his bail: SHlawltins cae isi M2 2 


’ ‘ 
*y Pad 











Se 
Cox 
es. 


CASES. IN’ THE: SUPREME cova 
junction, giving ‘Cox;: the prasene plaiatfiias 
his surety; “The injunction being dissolved, 
and: Hawkins’ ‘dying insolvent,. the ‘plaintiff, 


paid Btior tlie’ debt hé' had syed for.: This iy!” 


brought to’ recover, from the defendant; who” 
was partner of Beate; the debt dae by the frie | ‘ 


of Beale & ‘Baldwin, whieh debt the plaimtift * 


‘ alleges he dischaiged. ” 


The genetal issue’ was plese, fie oli 


diff had Fedgeiens tours We — *P- 
pealed. | 


merciat pattnership existed between Beale 


arid the defendant. in’ Kentucky, and: they. 


‘contracted & debt to Andrew'-and George: 


Eliot, «for. which’ George Eliot » ‘received? 


judgment against Beale alone in Kentucky: » 
. The partnership: between : Beale and. the- . 


_ defendant was dissolved on ‘the first day of | 


ment of alt the debistof ttié “firm, ahd’ the Ge-* 


fendant receiving’ $3287 ‘in cash‘and ‘notes, 5 


Ee transferred . all i a tiie cancern to” 
«Baal on” ewe 


din thie: same monty: or.é00n nial, shi ae, 


= “ fandant -was applied. to for payiitent of the. 
e debs ‘Guo to the wei ‘and he referred the 











"The sindnene of St shi diaci a com- ' 


December; 1818.” Beale} asvunied the” pay? a 


| 
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applicant: to Beale, saying that. Beale. ee: 
“funds to pay-the dobt, but that he, the defen: 
dani, ‘would: decépt Beale’s raft thexefor. A. 


Febreary, 1820, payable. to ‘the ‘order; of 
George ‘Eliot; who | indorsed it.to Andrew,” 
The defendant refased’’ to. accept: it, add suit, 


: was: brought apiatt Bosh ah lene. 


kins became hail, :.. | 

On ,this,- the: plaids coined) contend 
that his client,’ havinig:as- suirety of ‘Hawkins, | 
the bail of Beate; paid. to Eliot a, debt, ‘for. 
which the defendant was bound éin: solido’ . 
with Beale; he has: been subrogated or the 
rights of the creditors, -whio' received: hi¢'mo-— 
ney, and consequently” bein exercise sean 
against the defendant. - et 

‘By the article 151 of the ola. Coté,’ ani 
which: ibis transagtion: arose, shhvogilion = 
takes place of: riggs, forthe benefit of him. who 
being boaad with ‘others, or: for othett,, for . 


— the payment of the sdb, "had any nee in 


discharging Wt ©. Code’. M5 tite 
Art. 152 provides, that he ‘agian 


e Cw 8 ST: + 
ae. ‘ - . 


| draft was-ageordingly ,obtaitted on “thes tdi 





“" 
ee? ; 
- 
e b, 
‘ ' ° 
4 
» . 
*, » 
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. * 
* Cox ~~ ; 


_~ ~%} 
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~ 


takes place as well sein the securities, as. D 
pest Sate: Me Sasa . ae 








e 


= . 
aati, 


2 brought. ‘against, Yous: you could not have | , 
| . pleaded discussion afi my property. When 


of ‘them may give, ‘distinct -buireties, andi in 


“debted to me: had he paid # the debt 4 could 
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> The'plaintifi argues, i in becoming: ‘bound: 
for the _partner-of the defendant,: 2 —t 
Bound. fortiim:. It was the ‘same debt... i 
- had@an interést in, discharging ‘it, -and* thé |. 


‘woment [did 80, became’ subrogated: to i 
x ail? the rights of: ‘the ereditor. ‘He could: 4 
+ have waed the: defendant, cabd, lof. courde 
(ea Theilegal: suptogation -stands i in place 
. of the conventional. It’ isdhe same’ thing. 
- ait. had: obtained an: ‘éxptess anceation 4 








of: all: ‘the “ereditors’ rights: Pherevis nd. 
difference between a ‘sale: of the debt by Al 
the. creditor; ana, a payment by one of. the 
parties ‘bout: ford it. je Ga 4 

“he defendant answers; you were. never 
bound for-me, bor ‘with, me. You became.. 
surety ‘for, the bait. Of my. ‘partner, which } 
was'a distinct engagemerit: Had] been! sued a | 
on this debt, you could not have been sued” 
with me-as niy. surety, Af ap action, had’ been! 






) 


there: are several debtors m solitlo, any one 


such-ease they are not betnd’ with, nor. for | 
the co-obligor, ‘My ‘partner i is largely’ in- 








. f ‘ ‘ 
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have pleaded compensation to his demand: Eastern District. 
you caunat,. by discharging a debt due by aw 


him, acquire greater rights thane could = 
by making’ payment. . me _ ~Baupwaw. 


The ground assumed. ‘by the iolindea- 
is apparently supported by Pothier, “When + ° 
(says he;) the surety i is- only bound. for one, : 
ofthe debtors in solido, and not for the other, -. - 
the surety, after he. pays the debt, has only - : 
a direct action against- him. ‘for. whom he 
bound himself. He can only, as. exercising 
the rights:of his- debtor, put in force those 
which that debtor. might exercise “against 
his co-debtors, and:in the same manner, 
Pothier, on Obligations, 44t.- 5 ’ 

At the time Pothier wrote; the. eavdieinen, 
or surety, who paid the debt, might take a 
subrogation, but if he did not; there was no. 
jegal one. He was driven tothe action man-— 
dati contrar ta; if be paid by the. consent ex- 2 
press of implied, of the principal debtor, or 
the ‘action contraria” negotiorum, _gestoruim, if 


_ he, paid without, “We apprehend it is in re- , - 


lation to the right aequired by . payment, 

without. subrogation, the author is treating 

in the passage aber zited; for i in. No. 427, | 

he expressly states,. that the surety, when ‘ 
VOL. I. 52 
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Eastern District. he pays, may require of the creditor to sub- 
May, 1830. ‘ 
waew = ‘Togate him to all ‘his rights, actions and hy- 
Cox —_ pothecations, as well against the principal 
Banpwin. debtor, for whom he has become surety, as 
‘against all the: ‘other persons who are liable 
-, forthe debt, ©.’ ' 
"he logal aub- "Phe legal subrogation sihich is “now crea- 
rogation whichis tq by payment madé by a debtor, whe being 


created by, pay-: 


ment made by a : 
debtiit, whe be- botnd with, or for another, has an‘interest in 


ing bound with or discharging the debt, is as extensive as any 


. for, another, ‘has 


an interest ip dis- 
chargiig. the express subrogation could be. ”' The’ enquiry 


gh ao ses then is, was the plaintiff bound with the de- 

Press subrogs- fendant, or -for the debt he owed? We think 
he was. The obligation he came under, as 

oe surety on the bond given to obtain an: injune- 
tion, gave him an interest in discharging the. 
debt due by Beale & Baldwin, and it appears _ 
the payment made by him, did discharge i it, 

As to. the other ground of defence, that the 

debt was novated, we do not see any force in 
it. The bill was taken in. a country. where 
_ the: common. law i isin force, and tlie’ debt was 
contracted ander the same system. We n> 
derstand it to be a very clear’ principle, in 
that. jurisprudence, that. the acceptance of 
a note or bill of exchange, does not extinguish 
the debt it is given to host sal . 
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It is therefore ordered, adjudged and ® 


decreed, that the judgment of the district court 
be affiriaed ec Coste, .; 





Witz vs! Ha YDEN. 


_ An agit who in the discharge: of his duties .as 


411 
astern District. 


May, 1880, :. 
Iw | 


Cox 


such, takes by consent of the principal, arconvey=, , 


ance of property i in his own name, while at the same 
time he is not the real owner, is not bound to’ sue 
for the: possession, of the property at’ his -risk ‘and 
expense, unless that possession has been lost through 
his fault. He fulfils his obligations, and discharges 
his duty by offering to’ reconyey when .calléd on. 


Appeat from the court of the parti and 
city of New-Orleans.” - . ‘ 


The facts in this .case are, fully given in the | 


opinion of the court delivered by Porten, J. 


The defendant was employed by thie plain- 
tiff several years since, to superintend and 
- direct the building of a,steam-boat at Cinein- 
natti, in the state of Oliio, where the defen- 
dant resided: . The plaintiff made: advances 


and the work was. proceeded i in: Before the 


boat was completed the plaintiff became insol- 
vent. Desirous to protect the defendant from - 
any injury he might sustain in ‘consequence | 
of advanées on behalf of the boat, the plain- 








» 
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Eastern District. tiff made an absolute conveyance to him and 


May, 1830. 


Fitz 
vs. 
Haypen. 


others who. were concerned in-her construc- 
tion, of all his right, title and interest therein; 
After the conveyance the defendant proceeded 


’ to have the boat completed ‘under the'direcs 


tion; and with the assistance of anagent whom 
the plaintiff sent to Cincinnati, The one 
‘third of the boat which had been sold by the 
plaintiff on the eve of his insolvency as already 
stated; was by conveyances to: which all par- 
ties assented, vested i in one Talbot... 

The vessel. was called La Belle Creole; 
and at the time’ she was finished the title to 
two thirds of her was vested in the plaintiff, 
and one third in Talbot.’ In this situation 
she was taken to Louisville; to have the en- 
gine put in by the firm of Pretitiss and Blake- 
well, engineers, and to be ety. Bepene for 
navigating the river. ‘ 

When finished; a. difficulty arose hespect 
ing the adjustment and payment of the ac- 
count of. the erigineers. ‘They | had a lien on 
her, and refused to permit her to depart for 
New-Orleans, uiiless their ‘claim was ‘paid, 
or a conveyance made to'them of one ‘third 
of the beat. An arrangement was finally 
made between Hayden and them, by which 











OF THE STATE OF LOUISIANA. 
they received.a conveyance of. one third: of 
the boat, and gave at.the'samé time a coun 


ter letter, by whieh they declared thet: ‘Hay- 


den should have-thie right 16 rebuy or ‘purchase 
back the said-share, ’ if within fifteen days. 
afier the arrival of the boat i in New-Orleans, 
he paid to them the sum of $3000. Stone, 


413 
Eastern District. 


May, 1880. 


Firz 


8. 
Harpben, 


the agent of the plaintiff, who. had. been sent: 


by him to attend to the’ completion of the boat, 


protested - against this conveyance, but from: 
every thing we can discover it was.a matter. 
‘of necessity, and considering. thé defendant ! 


as the agent of the plaintiff, it appearsto have 
been a prudent, measure.. ‘The pues too, 
subsequently ratified it. 

Things being in-this situation, the defon- 
dant attempted to putin command of the 
boat one Emmerson, but Prentiss.and Blake- 
’ well, and ‘Talbot, as owners of- ‘two-thirds, 
_ resisted this demand,:and the person last 
mentioned, “took the control and manage- 
ment; of her, and. descended. thie river:to New- 
Orleans. “Emmerson came down im her as 


passenger, with a power of attorney f from the 


defendant, by: which -he was empowered. on 
the receipt of the money due Prentiss. and 
Blakewell, and thé payment of the balance 
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Bone its owing the defendant, to convey the. mag i 


ane, 06 the. boat to the plaintiff... whee “ 
Tiss The plaintiff attempted to make these pay- 
Harem ments, and afier several negotiations lie sue- 

: ceeded se far as to obtain from Emmerson, 
the‘agent of the defendant, a letter. addressed 
to Captain: Talbot in the following words: 
“Sir, I have disposed of the two-thirds of ’ 
steam-boat Belle Creole, which I: ‘represent, 
she must be delivered free from ‘cargo, or any 
engagements: of that kind. It will. likewise 
be nevessary to furnish them with an inven- 
tory of cabin furnifure, and all other apparel | 
on. board, as belonging to them.” ©'Talbot 
refused to deliver up.the boat. : She soon 
after left the port, and where she has since 

~~ been, or what has become of her, the record 

* does not inform us, . . So ee 

These as we understand, are the material ; 

facts to be gathered from the mass of con-, 
fused, and irrelevant matter, : -with which the — 

record is ‘loaded.:. It will be seén from the 

statement just made, that the responsibility of: 

art: the defendant «turns: entirely. on the perfor. 

: mance of his contract, express or implied, to 

convey the'boat to the plaintiff on his arrival 

in New-Orleans, ‘The plaintiff insists it was 
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— the duty of the defendant to sell and deliver Rastern Disttiet 
4 her, The defendant urges: it wag sufficient we Iona 
| for-him to.maké.a conveyance of all his right og 
ae and title, ‘and ‘if any ulterior steps were ne- 7: 
y:. cessary to get possession, the — an 
CA have pursued them. , 
x The defendant it is clearly piston: acted | 
ba as ‘the agent’ of ‘the’ plaintiff througtr the 
j whole. transaction; a8 well before, as after 
the conveyance madé to him, though itis 
shown, he ‘considered he might become | 
the absolute owner,. unless the ‘plaintiff 
would repay him. his advances. But it is ‘ 
established that he. was ready to reconvey 
the boat at any moment; not on the payment 
of the one-third of her value, but on the re- 
payment of the ‘money advanced, ‘thus ad- 
mitting he was but the trustee of the plain- 
tiff, and not the real owner, The plainuff 
chose to-consider the defendant as his trus- 
tee, or agent, and as helding the boat for 
him. © The defendant assented, and offered 
to reconvey. In carrying this contraet into’ 
effect, the obligations of the parties must =i‘ * 
be sought inthe characters in which they, 
acted, and it appears to us, they.can Be 
considered in Fe other light but as princi- 
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Eastern Distt. pal, and agent, for the agreement to. recone 
ay, . 
aa vey was a performance ‘of: the. obligations 


“exper. ed. If this.view of the subject be correct, 


the defendant was not responsible for. the ; 


An agent, wh b 
x meeeein 3 non delivery of the boat. An agent, who 


of his duties as in the discharge of his Jiities as such, takes - 


such, takes by ;. 

eonsent of the by consent, of the principal, a conveyance 
principal, a con- 

vaganes of pro- of property in his. own’ name, while at the 
perty in his own 

= acme at game time he is not the real owner, is not 

e@ same ime he 

is not the real’ ‘ound to sue for the possession of the pro- 
Owner, is not > 


¥res which the defendant as agerit.had contract. 


boiind to-sue for perty. at his risk and expense, unless that . 


the possession of 

the property at possession ‘has been lost through his fault. 
ol risk and ex- 

poses , unless He fulfils his obligations, and discharges 


th his fault. 
He fulfils his ob- called. on. .That, the defendant was pre- 
ligations and dis- 


charges hie Ally, pared to doi in this instance, and the plain-. ' 


by offering to re 
ore when tiff must impute it to his own fault, that he 


_ the legal.measures to: obtain possession. 
We are of pinion that there has been, 
no act of conversion on the part of the de- 
fendant, which renders him responsible as 
owner of the boat for the moneys advanced 
by the plaintiff in her building. 


possession 
has ‘been lost his :duty, by offering to. reconvey when | 


did not take the.conveyance, and pursue — 


* nbd it is therefore ordered, adjudged and - 


decreed, that the judgment of the parish court 
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be annulled; avoided and reversed, and that Eastern ‘Distriets 


May, 1830., 
there be judginent for defendant as incase of. O°, . 
nonsuit with costs in both courts, .. ‘Pres oH 
, os. ah 
ts Harpas: # 
b——__— ___;______} _& 
HOWARD & AL. vs. OWNERS S&S. B. COLUMBIA. 
Dilatory exceptions must be plead in limine lites. 
The amicable demand must be specially denied in 
order to put the plaintiff to proof of the fact. 
Apreat from.the eourt of the first district, 
The plaintiffs who were ship-carpenters, . . 


brought this suit to recover from the defen- 
dants, a balance which they alleged to be due 
them for work and labour, and materials fur- 
nished in repairing the steam-boat Columbia. 
The defendants denied that the work had been 
faithfully done. That the boat was unneces- . , 
sarily delayed in the ship-yard of plaintiffs, by 
which heavy damages were, incurred which they 
claimed in reconyention. 

It appeared from the contract entered into 
between the parties, that a part of the stipulated 
price was to be paid as the work progressed, 
and the balance in three. and four months after 
the boat commenced running, .or after her re- 
pairs wére completed. The boat left thé ship- 
yard on’ Friday the twenty-eighth of Oétober, 
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Eastern District. 
May, 1830. 
SS aa A 


_ Howarn &rau,: 


vs. 
8. B.Corgmara 
AND OWNERS. 
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1829, took in freight and went up the river 
the Sunday following. Suit was instituted on 
the second of November.- It was: proved that 
every exertion was used by the plaintiffs to 
expedite-the work, that when the boat left the 
yard the repairs were complete except what was 
done by: plaintiffs after she crossed the river, 
and that she left hen she did, at the request 
of-her captain who was anxious to take in 
freight. -‘There was a verdict and judgment 
for the plaintiffs and the defendants appealed. 


ae 


“Duncan, for appellants, 


1. The contract on which suit ares 


_ shows that the plaintiffs were not authorized 


to bring their action at the period it was insti- 
tuted. C. C. art. 2038, 2039. ° 

2. Theré is error in the judgment of the 
court below in condemning the defendants to 


_ pay costs, no amicable demand having been 


made. C. p. 169; 8 Mart. n.s. 107.. 
- Carleton and Lockett, contra. 


The cause depends entirely on questions of 
fact, and the plaintiff relies upon the verdict 


o 


of the jury. 


Mavtuews, J. delivered the-@pinion of the 
court. . 
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This is a suit brought by a company: of Eastern Distriet.. 
May, 1830. 


ew | 
Howanp & au 
8. B. CoLumata 
AND OWNERS. 
work and labor, and materials furnished. - 


ship-carpenters to recover from the owners 
of the steam-boat Columbia, a_ balarice 
which they alleged ‘to be due to them for 


in repairing said. boat by contract with the 
proprietors. The cause was submitted to 
a jury in the court below, who found a ver- 
dict for the plaintiffs, on which a judgment 
was rendered with costs, and from it the des 
fendants appealed. _ ie 

‘The principal points filed in this colt: 
against the correctness of the decision of 
the di Fict court, are, 

Firstythat the suit was prematurely com- 


menced as according to the terms of the | 


contract on which the action is based, 
the defendants were not bound to pay the 
sum now claimed, until three and fourmonths 
after the work was completed, or the boat 
commenced running; which time had not 
elapsed previous to the institution of the 
present action. 

Second, That no suieidile demand of pay- 
ment was made, or proven to have been 
made, on the trial of the cause, &c. 


‘a 


© 4 
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» x, “term District? ~The objection to a recovery by the plain-' 











a ' fay, 1830, 
ew tiffs, on the ground alleged in the first of 
ae Rr dea these points,’ being a dilatory exception, 
3 .B. ai PR eta ought to have been pleaded in Uimine lites, 
Tory encep- which was not done, and consequently no 
—, in fimize 2dVantage can now be had from it. 
i As to the merits of the ease which de- 


pend on the testimony, we find nothing on’ 
the record to authorize an interference with 
the verdict’ of the jury. | 
‘ * In relation to the amicable demand, it is’ 
believed that it forms-no part of the merits 
of a cause to which a general denial is, 
Tre amicable PeThaps, exclusively applicable. It may 
po iy dealod, be considered as analogous to an allegation 
o- ont 7 ure. in a petition by which the capacity in which 
pret ¢ f the fact. 4 plaintiff sues is declared, Such as exe- 
cutor, administrator, or heir, &e. which 
must be specially decreed, in order to put 
a the petitioner on the proof of such fact. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


ee 
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CHARDON v3. GUIMBLOTTE. 


An appeal lies from the release of a debtor on 
a writ of habeas corpus: in a court action. 

-The sheriff having refused to Gischatae? t 
defendant after the order of bail had been. set 
aside, the latter applied for a habeas corpus 
and was brought up... The sheriff showing no 
other cause for his’ detention, -than the order 
of ‘bail, (which had been set aside) the court 
ordered him to be enlarged, from which order 
an appeal was prayed for and refusede ‘The 
judge having made return to, the rule. taken 
on him to show cause. why a mandamus should 
not issue commanding him to allow the appeal 
prayed for. 


Waggaman and Miller, for plaintiff. 


Marrin J. delivered the opinion of the 
court, 

A rule having been taken on the judes 
of the first district to show cause why a 
mandamus should not, issue, commanding 
time to allow the plaintiff an appeal in thisy. 
case, he made the following return, as. 
follows. 

“A rule.was taken on the plaintiff to 
show cause Why the order of bail, obtained 


Eastern Distriet! 


Gurestotra 


7 Yoh 3LS of -_* Ce. 
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Bamtere District in this suit, should not beset aside: upon 
aS hearing testimony, the court® was Satisfied 


: kGnaasos that the facts in his affidavit were disprove 


Gupesyer=® oy, whereupon the order of bail was set 
* aside. From this decree the plaintiff pray- 
ed an appeal which was allowed. se 


The defendant being in custody, and the: ~ 
sheriff declining to discharge him, a writ of 
habeas corpus was applied for, in favour: of 
the former, and on his being brought before 
the judge, and the sheriff showing no cause 
for his*detention but ‘the order of bail that 
had been set aside, the prisoner was dis- 
charged. From the order of discharge the 
plaintiff pr@yed an appeal, which was re- 
fused; the judge being of opinion that an 
appeal does not lie from an order on a writ 
of hubeas corpus, which is a writ which may 
issue at chambers, and of which there is 
no record: besides, is is considered as 
issuing from the court here and is not a 
civil proceeding. cg 

An appeal lies, The constitution having provided appeals 


from the rel , Pee ° rol 
of debtor ae all civil cases, in which the matter in 
di 








writ of habe 


corpus, ina ci 
action. 


‘d ispute exceeds in value the sum of three 
hundred dollars, it is clear a. party has a 
right to an appeal nom, anyidecision (in 











sucha. case) which works an irreparable & 
% " >. May, 1830. 





OF THE STATE OF LOUISIANA: ») 


injury; and: ifan appeal lies from a decree * 
made in open court, where the judge has 


423 
astern District, 


Pye 
Cuarpon 
v8. 


the benetit of counsel, a fortiori: when an S™™s10TTE 


order is granted at chambers, e¢ parte: 
as' that order may have as fatal a.conse- 
quence as any other: as in the present case, 
when a defendant, in custody on a debt of 
fifty odd thousand -dollars, is released ez - 
parte, and if there be no remedy, may in- 


‘stantly remove out of the state, and soon 


place himself beyond his creditors’ reach. 
On an application for a writ of habeas 
corpus, there must be an affidavit of the facts, 
a petition, an order thereon, a return and a 
decree, If these documents do not consti- 
tute a record, we are ignorant of what does, 
and we believe these documents ought to be 
filed in the office of the clerk of the-court, 
the judge of which acts on the application. : 
The jurisdiction of this court being confia- 
ed to civil cases, it would not entertain an 
appeal from a decree on a writ of habeas cor 
pus, issued ina criminal case; and in Laver- 
ty’s case, it declined acting on a writ issued 
ina political ease, that ofa native of Ireland, 
(during the war between theWnited States 
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Eastert! District’ and the king of the three United Kingdoms: 


May, 14830, — 


ad 
CHARDON 


vs: 
GuImMBLOTTE. 





prisoner was in custody, under the authority © 


opinion, the judge erred in liberating the de- 


of England, Scotland and Ireland,) arrested 
by the marshal of the United States, to be 
sent into the interior of the country. In that 
case another consideration may have had’ any 
influefice on the decision of the court : the 


of the United States. 

‘ In the present case, the defendant was are 
rested in a civil case ; the plaintiff had in- 
terest to have his person arrested, for ‘the 
security of a large claim, The order by 
which that of bail was set aside, worked to 
him an irreparable injury, and it enabled the 





defendant to remove beyond the limits of the 
state, and probably beyond his creditor’s 
reach. ‘The district court correctly allowed 
the appeal. This suspended the execution 
of the order setting the order of bail aside, 
and the sheriff very properly declined to set 
his prisoner ‘at liberty. The writ of habeas 
corpus was properly granted, but in our 









It is therefore ordered, adjudged and de- 


creed, that the rule be made absolute, | 
| ‘ * 
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! Eastern District, 

GASQUET § AL vs, JOHNSON § AL. May, 1830, 
pede | 
The rights of, different creditors are to be exami- Gapqone: § 4) wg 


ned in concurrence only in cases of actual insolvency, lenis eau 
either by a.yoluntary or forced surrender on the part 
of a debtor. 
No distinction exists between suits prosecuted i in ‘ 
the ordinary mode by citation, and those which are 
pursued by attachment. 

In a suit upon a bill of exchange, an amendment, 
changing the amount of the bill, is not altering the 
nature of the suit. 

Amendments may be allowed aftey issue joined. Q 

When a witness is to be examined on interrogato- 
ries, ifan opportunity, as pointed out by law, be given b fd 27 MO 
to the adverse party to file cross interrogatories,-no- 
tice of the time and place of'taking the answers is not: 
required. Therefore if the commissioner give an er- 
roneous one, the mistake will not be fatal. 


artis 
+i 
ae 





Le ts pe 4 be 


ke e > .o . . ’ 
Appeal, from the first judicial district. 


Suit, by attachment, was brought against 
the defendant, a merchant at Nashville, as 
drawer of a bill of exchange on a merchant of 
the latter place, and returned: under protest for 
non acceptance. Several other creditors af- 
terwards, brou ght suit, and the writs of attach- 
ment were levied on the same property that had 
been previously attached by W. A. Gasquet 
and Co. After the cause, which had already 
been before this court, was remanded, (see vol. 


VOL. I. * 54 
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Eastern Districts 8,n.s. p. 544,) the attorney appointed to re- 
per ay present the defendant, filed.a general denial. 

ae In the original petition, the bi 1 of exchange 

Sommeon & At. ivas stated to be for the sum of five thousand 
four hundred and sixtecn dollars and two cents, 
and bearing interest after six months by agree. — 
ment at the rate of six per cent. peraunum, — 
making in all the sum of five thousand six 


hundred and thirty-seven’ dollars forty-seven 
cents. - 
; ‘ An amended petition was afterwards offered, 

s wh AN and allowed to be filed, which alleged that the. 
bill had been erroneously described; that the 
interest had been included in tie bill at the time 
it was drawn, and that it-was drawn for the 
aforesaid sum of five thousand six hun Ired and 





thirty-seven dollars and forty-seven cents, be. 
ing principal and interest. 

Otis Loomer and Co. and the other creditors 
whose attachments had been levied on the same 
property on which the plaintiffs had attached, 
prayed to be allowed to intervene on the ground 
that the plaintiffs ought not to have been per 
mitted to amend their petition, that the court 
erred in allowing this amendment, and that they 
Were aggrieved by this decision inasmuch as 
the property attached was insufficient to dis- 











ed, 
the. 
the 


me 


the 
nd 


rs 
ne 
d a 
nd 


rt 
cy 
as 
is- 








OF THE STATE OF LOUISIANA. 


and that had not-this amendment been allowed, 
the plaintiffs would have failed in their action. 
The plaintiffs denied their right co intervene. 
The court, sustained the objection, and dismiss- 
ed the petition of intervention ; from this de- 
cision the interpleaders appealed. | 

To prove the protest of the bill, and due No- 
tice to the defendant of its dishonour, the plain. 
tiffs offered in evidence the deposition of a noe 
tary public, taken under a commissiun, directed 
to Nashville. The interrogatories to the wit- 
ness had been served on the counsel of the op- 
posite party, who had subjoined cross interro- 
gatories. On the return of the commission it 
appeared, that notice of the time and place of 
executing the commission had ‘been given by 
the commissioner ‘to the defendant then at 
Nashville, but that the examination of the wit. 
ness had taken place at a different time from 
that mentioned in the notice. The introduc- 
tion in evidence of the deposition was objected 
to on the ground of this variance; and the de- 
position was rejected. 

A witness on the part of plaintiffs testified, 
that he was present at a conversation between 
one of the plaintiffs and the defendant, in which 


Gaequee. & AL 
vs, 
Jounson & an 
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charge the claims of ail the attaching creditors, es Distriet. 
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the latter had observed that “he did not wish 
to oppose any obstacle to the recovery of plain- 
tiffs’ debt,”” and if-he had obtained any pre- 
ference by his prior attachment or execution, 
did not ‘wish to interfere in the matter; that 
they were all just debts, and his wish and in- 
tention was to pay them all. He regretted the 
protest of the bill, and spoke of his absence as 
being the cause of it; said that plaintiffs had 


‘acted honorably, [but that nevertheless he 


wished them to be paid.” 

The court @ quo considered this conversa- 
tion as an admission of the debt or a waiver of 
notice, and rendered judgment for the plaintiffs. 

The defendant appealed. Conrad for plain- 
tiffs; Contended that the court was correct in 
dismissing the petition of the interpleaders. 
He quoted on this point. Norris’ heirs vs" 
Ogden, Mart. Rep. vol. II. p. 460—1. 
Clamageran vs, Brookes, and Hendricks et al. 
4. n.s.'487. Pierre et al vs. Massa et al. 7. 
n.s. 196. 


That the court erred in rejecting the depo- 
sition of the witness examined under the com- 


mission to Nashville. Cited Code Practice, . 


art. 426, 430. Will vs. Jett, Mart. Rep. 6. 
n. s. 280. , 
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That the expressions used by defendant in’ Eastern Diatriet: oe 
‘ his conversation with one of the plaintiffs as aw 
detailed by the witness, were either a waiver Cases ® 1 7 
of notice, or an admission that he had ‘received ae 
it. Cited Baily on Bills, p. 320. | 


nsow & Al 


M‘Caleb, for appellant. | ee 


The bill of exceptions taken to the opinion 
of the judge @ quo in dismissing the opposition 
must be sustained. This is one of the.very a3" 
cases’ mentioned in. the Code of Practice, 
where the opposing parties were claiming 
higher privileges than Gasquet and’Co. upon 
the ground of prior attachments, and ‘where 
they had reasons to fear injury would result to 
them. C. P. 389, 395, 391, 393, 5 M. Nl. Se 
50l. 
The order for onabines was given ‘a the 
clerk, when it is not shown that the judge was 
absent. C. <P. 239, 780. 7 
The amended answer should not have been 
permitted to be read; it changed the nature of : en +s 
the action, C.P. 171, 172, 260. + 


Slidell, for defendant. 


Matuews, J. delivered the opinion of the 
court. This suit is by attachment, and 
brought on a protested bill of exchange which 
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Eastern District. was drawn by the defendant, J ohnson, in 


May, 1830. 
a A 
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favor of the plaintiffs on’ Kyle and Orr of 


Gasenen he ax. Nashville, Tennessee. Judgment was ren. 
Jounson & at. dered. in the court below for the plaintifis, 


from which the defendants appealed. 
The cause was one previous to the pre- 
sent appeal before this court. The judgment 


of the district court was then reversed, and 


the case remanded to be tried de novo. 
_ The evidence on which the last judgment 
has been rendered in the court below, is fully 


spread on the record, to the admissibility of | 


which several bills of exceptions were taken. 


But before examining them, or the merits of - 


the suit; it is necessary to. dispose of the 
¢laims and pretensions of certain intervening 
parties, Otis Loomer and Co. and others. 
The first attachment levied on the property 
of the defendant, was that of ‘the’ plaintiffs 


Gasquetand Co, Afierwards the same goods . 


were seized at the instance of other creditors, 
under attachments issued subsequently to 
that of the plaintiffs. . Finding that Gasquet 
and Co. had obtained a preference on the 
property of the defendant, by the priority of 
their attachment, the other creditors then in- 
tervened with the avowed purpose of defeat- 
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ing the action of the original. plaintiffs, and Eastern Distrieté 


" allege various. errors-in the proceedings by ww 
of | which it was carried on. The first question: °M*9"5* oN 
’ to be settled’ in relation to these. parties,: ig mm 
*» | whether they have a right to intervene’ ? 

To show that they have, their counsel relies 
<f on the provisions of the Code of Practice, on 
the subject of intervention or interpleading, 


art, 389, declares “an interventor or inter- 
pleader to be. a demand by which a third 
person requires to be permitted to become a 
y party in.a suit between other persons ; either 


f | by joining the plaintiff in claiming the same - 
: thing or something connected with it, or “by 
f uniting with the defendant in resisting the 
2 claims of the plaintiff?” Art. 390, “In order 
4 to be entitled to intervene, it is enough to have 
. an interest in the success of either of the 
y parties to the suit.” This we suppose must 
be a direct interest by which the intervening 
ra party is to obtain immediate gain, of suffer 
’ loss by the judgment, which may be rendered 
) between the original parties; otherwise the 
strange anomaly would be introduced into 
) our jurisprudence, of suffering an accumula- 
f tion of suits in all instances where doubts 


might be entertained, or enter into the ima- 
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Fosters: Dinsit gination of subsequent plaintifis, that a: de. 
noi fendant against whom a previous action was 


Gaparet®:4° under prosecution, might not have property 


Jonnepng av: sufficient to discharge all his debts. For 
as the first judgment obtained might give a 


preference to the person who should obtain 
it, all subsequent suifors down to the last 
would have an indirect interest in defeating 


the action of the first... This certainly was 


not the intention of our legislators. The 


The rights of rights .of different creditors are to be exa- 
different creditors 
are to be exami- Mined in concurring only in cases ‘of actual 


.ned in concur- , . : ; a 
rence only inca- insolvency, either by a voluntary or forced — 


ses of actual in- 
solvency, either Surrender on the part of a debtor. 
by a voluntary or 


forced surrender j 1 i : 
déaus of It is true, that in cases of attachments, a 






debtor. | contention and scuffle, for the property of the 


debtor; takes place among the attaching cre- 

ditors, very similar to that which occurs in a 

. concurso; but the rules by which these two 

species of judicial proceedings are governed, 

differ from each other. In relation to legal 
procedures against debtors not‘known to be 

No distinction insolvent, nosound distinction exists between 


exists between 


suits prosecuted 
ag peo suits prosecuted in the ordinary | mode by 


mode by citation, 
po pe citation, and those which are: pursued by 


me game attachment, We therefore conclude . that 
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~ Coie of Practice amendments are riot allows 
| “able antil afier issue joined.; As to the first: 


- Of these grounds itis wholly untenable, ‘The. 





_OF THE STATE OF LOUISIANA. | 
the intervenitig parties had no right to inter- “aa 


fere in-the mannér “by” them atempted in the 


presént case,” and: ttiat their’ petition’. ought Cw m ra 
_ to-have been rejected. ih ‘the’ first, instance; Jonxson 
_ and here ‘deserves. no further notice. |»: < 


‘The first éhjection. miide‘on the’ part of the - 
défendant, to the correctness of the ‘proceed: | 
ings whith. took’ place iri’ the: ‘court. Below, 
‘is to the: perinission ‘awarded to the plaintifis 
fo amend ‘their petition.” His couingel insists 
that’ this: ametidment was illegally permitted 


on two, i grouads, 1. That it ehanged the’ ha- 


ture of the’ action. "2. That according to the 


suit was. heoright fy # bill of exchange; and 
in declaring’ on it, a ‘mistake was made as to 
the amount for which it had’ been ‘drawn. 


An amendment by: ‘which: this. ‘midiake. is - g ia a sit, open af .e , 
" rectified, most: clearly ’ produces’ no ‘change 7 : % 
in. the natute of ‘the action.-':'The: second. mount of the bill, 


is. nat altering eh: : 
ground ‘of: defence ‘assumed’ against the ad- the natyte.of the ys 


. . = MDs seul 
e . ~the ma 7 
v'} 
cep ¢ 
’ 


it, 
missibility of: this: ‘amendment, appears’ so “ 


novel, that’ ‘itmight be well. passed asiatveeee, ; 

were ‘it not forthe indefinite mahnet in ywhich* 

the subject of: amendme nt is ‘treated ‘by the 
VoL. © .° 5D. ; 7 
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: amendment, 
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ae. Bamers Dist Code of ‘Practice... It: begins by stating, art ay 
eee « fier. issue joined: the plaintiff may, 
ae Gasgas & 4 mith” the: ‘leave ofthe -eourt;. amend his ori- 
Jonsson Ar, ginal petition,” Se. As no | provisa is. made 
for amendments: previous ‘to-the: ‘contestatio 
; lites ; ; ‘it is contended that they: are excluded 
from our practical, jurisprudence. Previous 
to'thé ‘promulgation of the Code of Practice, 
‘a court in the,exercise | of iis discretion could | 
allaw ameniiments to. a. petition. before issug’ 
joined, and. such-right of amendment award- ur 
ed by law. is certainly more- reasonable, than 
that i in virtue of which: a petition is permitted 
to amend after,a contesiatio lites. It is im- : 
~ possible to beligve: shat the, legislature. by the. 
3 grant of a right, less. _ just, ‘and ‘Teasonable, 
intended to abrogate one, smorecfally sanction: 
ed. -by.a convenient, cartect ‘and reasopable 
poode of jadicial provecdings.; The, provi- 
: sions of this’ art. of, the: Code, do not: in our 
"opinion. present. a.case’ to which, ahe, maxim - 
-.*  exepnessio, unius; est. exclusio atterius,i is ap- 
x *, ers ch plicable, The. ainendment, ‘of. the petition 
Con ai joined : a she present: Suit was. aherefore ‘properly 
allowed. » Seine Sh eit ae “ten 
The only, bill ‘of. exceptions: in- he cause 
“which requires examination, neconding, to the 
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| deposition ‘of the ‘witness was ‘thade under - 











OF ‘THE STATE OF LOUISIANA: 
opinion: which’ we have formed of it; is “that 
which relates tothe Tejection of the ‘testimony: . 
of “the: notary” public: mm ‘Nashvitle, taken ‘by Gisdese teak’ 
interrogatories... Fe appears. atiat’ the ‘¢om- cnn 
missionér “whro, awviis authorized. ‘to’ take “the, 





| testimoriy of fhe ‘Witnie’s, and certify hisdine , he 
_ swers'to the interrogiuories which had- been’ Bee ce. F 


proprounded by’ Voth : patties’. 10: the’ suit, 
through’ the-agéncy of their attorneys; gave’ n! © 


: ‘Nnoti¢s tothe ‘defendant of the time and ‘place. as 
where" the -‘eximination would take, place: 


The: ‘certificate 6f the: commissioner: that’ ihe - 


oath, and duly subscribed by. the see.” Fa 
bears date on the twenty-eight of Septembér 
1829, but refers 'to the caption of the procesd- 
ing for the time: and ‘place, Jac whiell bie tee. 


_timiony “was “takéh'; “whieh Seéiis "to! have.” 


been on ‘the ‘twenty: fifth. of the saine “anion, 
three days’ prévious to the period at which thie: 
defendant hiad notice to” ‘attend: : In: ‘Conse. « ae 
quence Of this: apparent irregularity in taking “y a 
thé ° testimony ofthe witness, it was ‘rejected © 

in the-edurt’ helowe;" We think. thi procced- i. eS 
ing was, etronebus, “According: to-the'rutés 
‘prescribed: by our ede ‘of Pradtice; whena _ a : 
‘witness i's ta be examined by conitnistion on 
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- interrogatories, if an: Oportuntity - ‘as ‘pointed, 
‘out by* ‘law. be given to. the adverse ‘party to. 
z: Gasquet hee file cross interrogatories, hotice of the. time. 
leaner ** and placé of taking the answers is net requir. 
When a wit- @4,; See art. of the G. P. from 496: to 430, 


ness'js to be ex- ; 
emined on inter .on: the. “present, instance,” interrogatories: 
opportunity, a were filed .on the , part of the defendant, 
| Iw, be Siglo and, answered by, the witness, and should. 3 
. $o.fle esdus aa i? be. admitted. that. the- examination’ took, 
tice ar the time place. ‘on, a day different from that mention- ay 
ing the ewe edin the hotice tathe defendant, this circum. 
Tharefore if 04 stance ought. not. to prejudice the plaintifis 
commissioner 
give an errone- «I'he notice was, an act of mere superero-, 


, @us One, the mis- 





toe’ will not be gation on’ the part. of the commissioner, and 
* ‘dapnot doinjary to those’ things which were 
legally dope... But-by a. comparison:of. the 

| date of the gertificate,: with. that of the cap- 
tion, itis probable that the, latter: was ‘put 
down; in/eiror a8 being the. twentyefifth of 
the month, inatead of the. twenty-eight, | 

| . Admitting however’ the legality. of the . 

_ manner in‘which, the commission was exe- 
hen cuted; it is contended. that: the: testimony 

' does NOt “prove: .due notice ‘of the dishonor 
of bis bill was, given to. the. drawer,.the pre- 
|” gent defendant. The. deposition - ‘or, ae 
swers: ‘tos the Jntgtrogetorny seems: to. have’ 
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, been written by the notary himself: After x 


stating that he presented the bilfof exchange 


tothe drawers for acceptance; on’ tlie Oars 


eleventh of June 1829, ‘and” their Fefasal'ta * 
accept; he proceeds: thus; °# whereupon . 


I did as sey? public, ‘on the said eléventh ‘ 
of June, oné f thousand ‘eight hundted “arid 
twenty-nine, enter’ protest against the draw. } 
ery: &c.“and: ‘gaye’ notice. thereof to. said 7 


James-J: Johnston, drawer, &¢,”,, Now: age : 


cording toasound granmotical interpretation o . re — 


of this. ‘Beritence, it\is ,evident: that noti¢e 
was given to the drawer of the bill:on the 


_ same day of presentation and protest,’ “and 


this: is certainly legal notice. ° ‘This teativ® 


mony admitted makes. the case. tlear ‘ia 


fayor’ of ' the. plaintiffs, and: ‘renders. Rien 


cessaty any further examination. 


It is therefore ordered, adjudged aie a 
creed, that the judgment of the: court, be : 


affirmed: with costs.  tanee al Ppt 
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MAREN 3 28. MAZENT & aL, ‘ “A Me 


“ees: b> vt 
STi Rees 






| Mwede fe ax! sible and. jfecanigd iat the. Hench: lane 
thence 26s Steet ai ccnsroy 4 on 
¢ Fen. STD . Aneel, ions the; court of pba a pcs 
Lb’ On. Cos” pariphand cry of New- -Orleans.®: ere 


} 
| Opa: he. 68)the year'1849, which adjudicated tothe 
Boer PC _ mother of the appellants; an: estate'that was 


) pme7 " Gbrnttion’ property between -her’and ‘them: 


“ 


* May, Bhd they allege’ as “error ‘apparent on 
the face Of the record, ‘that the } ‘process ver- 
bal’ of the:"fainily meetingon which the 


FrehtlTaiguage. WOE HER LY) y 
Tt was desirable on every bob, 
| thiat a question on which the title to such a 


pends, had-received a fall examination from 


op the rianagement of the case, to submit it for 


Pa sahil ae ee * at - bf . ij ae ey rs 


Sire “tell seappintiae ‘of a daviiiy” iwecting, are wildy, 


Be Gr, $2 Se "petite: 3. ‘délivered. ibe it OF: waded 
% Ga Y a4 tie Birt: oT his ik isan. Appéal ‘fron a’ décision of q 
0 Un. A thé doati: of probate’, réndered so far back © 


Phe anitiority’ ‘ofseveral of ‘the appellants, c 
was'endble. them to bring it up'at this’ late. 





adjuaieation ace is ‘written in ‘the 


_ large portion of property in this ‘state de- 


' the bar; but it has pleased those who had . 


‘our decision without . /argument; we are 
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therefore conipelled to acide. Wt by: such Besters 
lights ‘as our own wnitataliaitingaialin? 
search may’ ‘fiitnish: at th pa creptitles s9,skaghet 


tion of this state, alkjudicial proceadingetare 
to be: conducted. and, .preserved?in Ate” Tat 
guage in which: the Constitution of the Unitved 


‘States’ is written: [cis now: too™ law tovene a) 





quire into the policy or wisdom: of infrodue — 
cing such ‘a provision into’ the coniadiition, It 


istherej:and mitst begheyed. “Tiwasiouiof 


the conditions, too, on. whieh: Louisiana was 


admitted into the’ Union;:and, saperadded to ‘ 


the solémit obligation imposed ' on “all public j : 
functionaries. torobeyy ‘and ‘give. effect tarthe * 
fandaivental law of ‘the’ states’ we-have in te-, - 


‘ 


gard to this patvienlar provisivinythe obliga. . , 


_ tion of ‘being ‘bournd'in good faith: to’ Others, 
to-do" that which ‘the: people | “of this” state 


throtigh: “their” Cofivention covendiaited “with. 
the United States they. would dor’ bing eee. 


Trapressed, t hope; with ‘a proper sensé' of - 


thé magnitude and weight of these Sblightigts, 


Dhave' given to’ the‘case néw béfore the’éourt - 


a more than ordinary degreeof attention. . oo 
“Tt is eightéen years since the: toftitory’ of Hw 


Orleang was erected : bona J | 
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Bee. Benane Desret, the first time the question which the present _ 
ar ey ‘appeal presents, bascome before she courtin,.} 
Maxext - such a shape as to require it-t9, be decided, 

: Meret & os Bat, other; causes: have been. adjudicated 

ws = on, bearing: 8 greater of'Jéss analogy’ to. that 

ig ”  beforedis, which it may,be well: to :pass in ré- 
‘view before. entering on the considerations 4 
which tioalan 16 the cave dow present 
“4 Lemednl snr de SdopsonoCib. am | 
fell Anoy  -cput tion arose under the clange in 4 
os the constitution already, alluded to, and it was 
_ presented, 4g the, superior.court,of the -late 
ervitory, which af that time had sot been sur 
i perseded by the state tribunals, . “Itwwas shore. 
_ decided that a mittimus’ ia the French lane _ 
"gage wagvoidy: According to the report of 
* the:ease, it ‘appears to have-been' ‘acted dn - * 
| without much argument, anil indeed it does: 
not: appear susceptible of any:as’ an order 
emanating from & court of justice; committing . 
a criminal to jail,,is clearly and snenainety 
a judicial proceeding; 2 Martin, 277. 
_ The next case in which the question. was 
. presented; was that of ‘Dusgau’s syndics vs. | 
| _ Bredeaux.. “The court there held-that.a cré-_ 
. .*,° ditor-who'had notopposed:the‘homologation 
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he Ne la ly TR lt a a EE aE ANE EN 8 ait ae 
23 . . 
* ? 


ee 
. 


indeetl-to shinkishactoerenkesbliaerngnl 

vened by a court:of-jystict, are part-ofithe, 

judicial proceedings, wwhichshould 'be recor: | 

ded and conductedin Eoglish.”. ” a ad i me 
Anta; cages Tregre a Pregrey the, ‘. 

| » thetiecdisity 


of the. deliberatipns,of a family. meeting be 
ing im Exnglish;; but: detided ‘chat she ats 6f o 
the, judge. déceeing-an adjudication: was 


jndicial proceeding, .and.otust.be ini'theTan: © 


spaaniashichsinconindmayianintiel : 
Staves was written, 6) Martin; 668. * 


_ The subject came again before Hine Pee 
in the-case-of Viales’ syndics:“was’ Geert; a 
and it.was ikien ‘decided, that’when the pio 


ceedings of creditors olan eo et 


thai ahig-wonae beth: thé ‘Finglish Tamguage:- 


nu jadgnignt appeared omreéord but «lie peo-” : 
ceedings drawn, up in ‘French, anda Jpee- 


ment heii d:jpdioial-proceediog eotldsnot: 


bain heniengion eateetabteci Rs be 
VOL, ve 56 








citler its. percecrnent agit 
_ Eacersteneannnek | 





« dlid mas thre jighionk: Hewes, 
__saidin the opinion delivered ih that case: “if 
the award'ig merely: the: evidence’ on which 
‘jadgment is #6 berenderéd, it may be written - 
Sah eapepehernceinhentir ini 
Sa paamessdieg See AO f 
si ee a pnd YB . rs igh. 
2 i the, French : 








Staton. that of. ‘Ditman 
~ Hatz. The deliberations: ‘appointing warme 


" ey Their de 
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jeotion was ‘niade’'to dn arder"of'teidilte | 


‘arid- ale; isting’ on ‘ah atithientie wehveke- 
_ cutedinithe French” tanguaze:’ ‘Phe voetrt 





decided ‘against the objection, anidshel@, - 


“ prst;thae it Soul nit be SdtisidereT ewes 2 
_ of te ‘puubhee ‘Henorele® af eo plete -arbhen the _ 
‘caistititton’ required 





secon, that #t was not a fadliciat proesediag, | 


‘it wae ‘the® ‘epidenes  Rrtished’ tor ebtath “4 & 
judgment, 12 Mark 69-9 RPK 


“he petition praying for an ‘adjadteation 


Julv thie peoperty 0 the insuitce Beforerus, 





‘itl i in.thee eigage. etetioe 
words. Lia’ the ‘deliberations a the: minds 
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Sr ren cnaeninns | 
‘decided by said deliberation. (rhe my ped ey ae 
ete diti@ thas edt, “thint the case: beforvithe 
» | MONE te eau ilferbnt im ony: yet decked iy 
ez 1, ide Phe Gudgmsat here ie th the constitu” 
= Soe” inle Janguage. +" ‘Tn* the! ¢ases already 
+) | telenGioned, ‘which»béar the closet resem 
Le Blanes +o this, ithe decrees were. not, ‘pre 
O ounce. in: Englisti:: the: ‘proceedings i in’ 
~ Frengh were: made the: judgment oof ithe j 
court, ot wherrpresented.foriapproval they 
would ‘Have . -become’ 0: if :homiglogated, 
‘Pherquestionis therefore openon ite merits, 
aad we are. ‘at fiberty: ‘tq-examine it, not 
: indeed entirely ‘uninfluenced , ‘by: the cases 
3 ided, but Gertainly.uneontrolied. 
-by-thets, forsthouigh inane ety otnee. 
oe - they are far from, being'the:samers, ase 
ee? That’ question. is/swhether- a ‘igen! 
“ __, pronounced -in English, édjudicatingy’pro- 
: __ pitta rihere Si delivesetnne of she forty | 


; ed.in Freneh,. is pull. and. void’? “Rifeeh ie 

. vtibe-one’ of. considerable’. difficulty, and4 

—* iweiitito he one, in whieh’ aygreaty- andl 
ee |_amm convinced amhonest diversity dt opinion 
| = | ite, cami Men will 
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, oF rar snare om rowan. 


| questions»of “general importance where — 
there? ie ‘the. Teast ‘room “fori landeinote - 


lags 


‘are toibé attained by Tepivlationl” NOM 
has ouch @ tendendy:to warp aod" biddethe | 
mind, and confuse our researches her trith 
inlegal questions; than the comibiriation of ” 
_such-matteré,iand men who think they-rea 
isdn solely on: ‘the subject’ asoneoflaw;'wil 
, insensibly to-themselves) differ imtheie oom 
+ clusions; ftom the' differnt views they take. 
of its *palicy:'- Independent af een 
derationy’ they. wilk differs too, vineotscioa, 
of the: catise; from temperament #ienst of 
| thougbty habits of viewing legal questions: — 
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as. 1 rect mapeocsts the Reape. ) 


of a peoples who forming part of « goveme 
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| viisinesaiine on:this, as on almost all pisaors Dy 








-espéeially 0 on, those aan 
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* i with {ian air of: opmpulsion, 
;  cubianasee object sought for; will 
tbe best.:attaineds. by ‘trasting to- time; aud 

the influcnep: of causes, seenraiconesetoee: 





: a will eave toys tal eg 





7 * ple: ‘whoare cea eh: 
a J Whothtr an of the considera hae 
2 ee i ny alla ir aT eas. 


y have. But if” they: have, it is’ 


-itheondeiodey, ticly, Tor ‘iy ai a be aba 
“a eer sid HIN ANE Ble? ING od 












eh ie nt 
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CASMS IN THR'SUPREMEOOURT : 


the deliberations.of a family meeting: cambe 
considered.,as mere evidence.inthe cause, — 


cneapomaintass sy adiedicnsion, sok 





- fiombe.deoreaid ‘eon venient tothe i interest of 
- the tningé.by.the assembly; of the family, and. 
__ provided moreover the saur» has been assent 
ody tlh tp timo on inandengn: ; 
| 198, a0: Bot "|S he iets ve l8 barat <a, ; 
ier 0 pO thet tho oan? } 
* tanee.of adindivation ‘ig pronounced: omthreg 
- things :,the-estimation, being .sworn.to.5:the 
Be ecicad thesinderjinorn-and theigdvice ot ; 


“Gal alkond eh. seep ngs, spoithe erie 
: ee jadge.agts, when he de- 
_chees that the propetty:shall he;ndjudicated;” 
As however, the family meoting give their ad- 
‘vige.and ncrmcetenciruntita ‘advice’ 
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arid opinion must be formed on all' the ciré Eastern Dit 


cumstances that could render such a mea- ony 


sure proper; there is considerable/forcein | — 


the position that they are by law:made assist. M=s*T*4ee® 
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ants to the judge in pronouncing his’ decree, 
ahd thattheir deliberations form: a, part of the. 
judicial proceeding, In opposition to this it 
may be said, that their functions eariot bé 
distinguished from that of witresses: skilled 


-jca particular art, or profession, who! give. 


their opinion to the court on other evidence, 


and ‘on which opinion the court‘acts in pro- _ 


nouncing judgment. On: theother hand; the 
deliberation of the family meeting, and the 
conclusion to which it arrives, bear aconsi- 


derable analogy to the deliberations of a jury 


who hear the evidence, and give'a verdict, 
on which the judge pronounces judgment. 


But the weight due to this last consideration — 


is greatly diminished, by reftecting that juries 
are made by Jaw a. tribunial for-the trial of 
facts; that when called on for‘that purpose, 


they take the place of the judges that the trial 


is in open court; that in criminal’ matiers the 


‘verdict is conclusive in favor of the ptisoher; 
‘that’ when they" decide" the’ fidge ‘does not 
" ‘weightthe deatitHiony "While tt che case of 


VOL. I. 57 








Mee tien an adjudication of minors’ property, hecomes |. ’, 
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weve to. his conclusions. not on the. advice .of the 


Mazaxt 


family meeting alone ; but on that and other’ 


Mass ‘#4 evidence, viz. the inventory and. appraisement | | 


__ being sworn to, and the consent of the under . 
tutor. ‘That there is-no more reason for not 
considering the deliberations of the family 
meeting evidence, ‘than there.would be to. de. 
clare, that the assent of. the under. tutor, and 
the. proof of the epprainosnn being SwoRt 
to, was not, Ng. 
Ut cannot: escape the attention of any one — 
who reflects on this subject, that.if the :deli- 
berations of a family meeting is considered a 


_ judicial proceeding, a most embarrassing 


consideration would arise in relation to ano. 
ther matter of daily occurrence in this state, 
We have the executory proceeding, by which 
an order ofseizure and sale, may at once issue 
ona mortgage by authentic act, executed be- 
forea notary. Our law regards. this as. equi- 
valent to:a confession of judgment... We have * 
decided that a judge i in giving an order on it, 
acts judicially. , 2 Mart. 691. Ifthe family 


meeting be.a judicial proceeding, it will, he 


_ hard-to draw the line. between it and the act 


before the notary... New. tengh econ ep 
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been brought before the court, where this "ie ta 


question was mooted, I do-not-believe that 
it wasever seriously doubted, thatacts before. . ‘naa A 


notaries in the French language, hdd not the Maeda? Oa 
~ game force, and effect as if they were written | 


in English; the belief has-been almost uni-- 
versal, that they were nothing’ more than 
evidence, oh which the’court might ‘pro- - 
nounce judgment, and order execution: = 

~ Thave thus thrown ‘together the different 
reasons which have occurred to me’ in the 


examination of this question, why the: advice Bo gee 


of a family meeting should and™ should 
not be considered a judicial proceeding. 
If the subject was presented. to me with- 
out thé aid: furnished “by the opinion which 
the other branches of the government have 
expressed on it, Ishould have strong doubts, 
though the leaning of my opinion is, that it 
partakes more of the character of evidence, } 
than any thing else, But the act of the legise 
lature carinot be excluded from considera, 


tion, and the constitution. has to be interpret- 
_ ed not by itself alone, bat: with, the statute 


passed in relation to.it,.. 
In the year 1822 the legislature of this state 
passed -ah net, by which they in substance 
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Bis Diane declared, that the deliberations of a family’ 
‘Ao~., meeting were not judicial proceedings: bees 
3 om cause in the act it ‘is provided, that the'prowi |, 
MARTH 4 oss vepbal ofa fimily meeting shall be as fe. | 
| gal and binding on'the patties; as if made?” 
and executed in the: languaveth whith thé! 
constitution of the United States. is written: 
Thatthis act cannot cohttol the case now 
under consideration unless it be constitution 
al, is a truth which requites no reasoning ‘to - 
ehforce, and J trust’ the day is distant when it 4 
will be-necessaty to prove-it, ‘But thougha 
law of the legislature can ‘never’ make that 
constitutional whith is not'so in truth, it must 





exercise a powerful influence’in deciding 
whether it be constitutional or'not. The opis. 
nion of the legislative and executive branches ” 
of the governmént, sworn like the judiciary, ° 
to ‘maintain the constitution, acting under _ 
every obligation which duty and conscience 
can imposé, is certainly a strong, though not’. 
a conclusive reason to induce others where 
the dase is not clear, t6 adopt their construc- 
- tdn'as correct. I( has all the weight which 
authority, independent:of reason, ¢an have‘in 
any case. And ifthé’sabject be one on whieh 
‘doubt™ exists, ‘it is: the’ duty. of the’ other 














ity? 


{. 


de®» 


hei . 


OW: 
1) Pa 


it 4 
all 








OF THE STATE OF LOUISEANA. 453 


branches of the government to adopt’ the con-. =o 


struction: the peace of eed — wow 


requires it. . Mange 
Thave looked, I believe, into'all: me cases Masan fst 

which-are reported to have come: before the 

courts of the different states of the Union, and, 

those of ‘the United States‘in regard to. the. 
constitutionality of laws; ‘and I ‘find the prin- 

ciple just alluded to, has universally been ad- 

mitted, and uniformly acted on.’ It is unne- 
cessary'to cite all these cases, or quote’ the 

language of the distinguished mea ‘who have 

been governed by. this consideration. So early 

as the yeit 1798, judge Chase said,- I-never 

will decide any law te be void but ina very 

clear case; and the present chief justice of 

ihe United States, in delivering the opinion in 


the case of Dartmouth College vs. Wood- 


ward; ‘observed: “On. more than one occa- 
sion this court has ‘expressed the cautious 


¢ircumspection with which it approaches the 


consideration of such questions ;“and has de- 
clared, that, in no doubtful’ case,would it pro- 
nounce a legislative act to be contrary to. the 
constitation.” From every thing F can diseo- 
ver, I believe this principle to be as firmly es-. 
tablished, asthe right of the judiciary to pro- 
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i District. hounce a law smectite? 3 Deen a 
eS 395; 4 Wheaton, 624, - “tng, | 
ew Lam doubiful in this lidlance, eheihiat hak. 
Maxent & at. law under consideration be unconstitutional) 9) 
aad I eannot} pronounce itso, . If the doctring:. “ey 
Just stated be true, there never was an act af" " 
a legislature to which it can be more cheers 
fully applied. : The statute interferes not with 
_ mens’ contracts: it destroys no vested righté, | 
it impairs not the protection due to propertys « . 
nor violates personal security, Itis-in furthers ‘ 
ance of justice: to quiet men in their estates;* 
to protect the citizen in the possession of that * 
which he. has honesfly acquired sand to pres 
vent it being wrested from them on technical 
objections. oe 
“ilk, - And this brings me to a consideration of 
great importance, and which acknowledge’ 
has as much weight on my mind as the act . 
of the legislature, It is now 18 yearssince 
“e the constitution.was formed, During all thia.: Soo 
ae time it has been universally. believed that} 
meetingsof families: mightbeconductedinthe | 
language of the persons called to deliberate 
op the. affairs of, minors, I believe it ig. not: 
an exaggeration to say, that every twenty-five. 
years, nearly all the property of the state pas- 
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portion of it has been settled. by-proceedings 


q + Bimilar to those now’before us, and a decision 


: © monouncing them void would preduce: the 














not fail to follow a declaration on our part, 
that they were’ void. Litigation too in its 





mulled 
Mazrst 


T  - most disastrous effects on the best interests of. | 
| society. Litigation toa frightful éxtent, could 


thost odious features; where the endearing’ 


ties of blood and friendship, would be sacri- 
- ficed to cupidity: where brothers and sisters 
would be seen arrayed against each. other,. 
and children against their parents, No one 
can contemplate such consequences without 
pain,and nothing short of an absolute convic- 
tion on my mind, of the proceedings of the 
family meeting being clearly a violation of 


the constitution, could induce me to scatter: 


the seeds of discord through the state and sow 


them-in the bosom of families, The case be _ 


_ fore is a sample of what would fellow. We 


have here presented the disgusting spectacle 


of children, for the: sake of a litde property, 
accusing their mother of miseondect, and 


dragging before ‘a court of justice, the being 
tow hour they are indebted forlife 
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“The importance of all:eonstitutior lquew: 
tions is my.reason fr ging wo moch etl n 
into this... In concluding; win 
© Mamet ate ifthe law was clearly unconstitutic 
Bee think the continuance of the error « 
ee length of time could render it valid 
: pears to me that. the,implied assent:« 
other branches of the government ie 
sanctions mistakes in relation to laws, 

f "have any effect in constitutional question 
yf tess, they have no power to dispense with. the 
cole 9 fundamental lawof .the state. But it is une 
necessary to enter fully into'this subject, 





































? My opinion is that the judgment of the” 
court rot pedtigteg be atfiniiea. ae CT 


ee 14 
i » on eared. The ahaieaiaia appella: 
sy from a decree, approving the process verb 
| of the deliberations of the family meeting, 74 
ne and adjudicating to the plaintiff the propert a 
| therein mentioned, common to her and the | 
defendants her children. 
_ Their counsel Sissies ‘as errors appa- \) 
rent on,thé face of the record, that 
» 1. The proceedings of the family meeting. 
by virtue of which the whole estate, was de 



































| ee ie That the proceedings (being a public 
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pea: the same not being written in English. 


4 “The case has been submitted tous, with- 


out any argument. 
1. By a provision of the constitution, 
all judicial proceedings are to be con- 


- ducted and preserved, in the language in 


which the constitution of the United States 
is written. Section 15. art. 6. 

I remember but five decisions of this tri- 
bunal which cast any'light on the question 
we are now called‘on to solve.” 

There is, hoWever, one of the. superior 


-eourt, before the organization of the judicia- 


ry of the state, according to tlie constitution. 


‘It is that in Macarty’s case, 2 Martin, 278; 


it was there held, that a mittimus, written 
in the French language was null and void. 

This court was first called upon to act on 
the question in the case of Dussuaw’s syn- 
dics vs. Prideaua, 4 id. 4513. we then deci- 
ded that a creditor, who had not opposed the 
homologation of the process verbal] of the 
VOL. I. 58 





creed to be adjudicated to the appellee, at 
the price of the appraisement, are null and 
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Easter Dist deliberations of the meeting of the creditors 


CO 
MaxenNtT 
v3. 


Maxen? & ax. 


before the notary, could not avail himself of 
the circumstance of the document, being 


written in the French language. We then,” 


said that we inclined to thmk that the pro- 3 


ceedings of creditors, convened by a court J) 


of justice, are a part of these proceedings, 
the whole of which forms what is known to 
the Spanish law as the jutcio de concurso ; 
as the constitution requires that all judicial 
proceedings should be conducted and pre- , 
served in the language in which the consti- ~ 
tution of the United States.is written, we 
are disposed to believe, that if the objection 
had come from a party who had not concur- 
red in, or adhered to the proceedings com- 
plained of, it would be our duty to declare 
they are not legal. 

The next case was that of Tregre vs. Tre- 
gre, 6 id. 668. We then held that the pro- 
ceedings of a judge of probates, proceeding 
as such, to the partition of an estate, and de- 
creeing the adjudication of it, were stamped 
with the character of judicial proceedings, 
and it was our duty to declare that, unless 
they were written in the English language, 
as the constitution requires, they were void. 
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The third was the case of Durnford v: va, Eastern District, 


May, 1830. 
Segher’s syndics,*7 id. 409, which was an Uw 
appeal from a judgment of the court of the = ™*X"** 


first district, setting aside the proceedings of “4****"* 4* 


the meeting of the creditors, because they 
were written in French. In affirming the 
judgment we said, the proceedings set aside 
are judicial proceedings ; they are ordered 
by the court, and constitute a part of the pro- 
ceedings, instituted by the debtor against his 
creditors, and are the basis of the judgment 
which terminates them. They are therefore 
some of the proceedings, which the consti- 
tution requires to be conducted and preserv- 
ed in the Janguage in which the constitution — 
of the United States is written. 

The fourth is the case of Dittman vs. 


Hotz, inwhich we expressed our clear opin- 
_ jon, that whenever one of the parties, who 


have submitted their case to arbitrators, ap- 


plies to a court of justice to have their judg- 


ment to make the award valid, which the 
party presents for homologation, it must be 
written in the language which the consti- 
tution requires; otherwise it would not 
judicially appear on the records of the 
court, by virtue of what sentence or judg- 
ment execution was awarded. 
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Lastly, is the case of Viales’ syndics vs, 
Gardner, id. 324. Thiswas an appeal from 
the judgment of the court of the first district 
refusing to acknowledge the plaintiffs’ capa- 
city as syndics, because the process verbal 
of the deliberations of the creditors before 
the notary, were written in the French lan- 
guage. The proceedings had indeed been 
homologated, but no part of them was re- 
cited, nor was any mention made of the 
plaintiffs’ appointment as syndics, in the 
judgment of homologation. We said “to 
homologate is omoslogos, similiter dicere,”? — 
or to say the like. The case cannot be put 
ona footing more favourable to the plaintiffs, 
than by considering it, as if the whole pro- 
ceedings before the notary had been verba- 
tim and literatim transcribed in the judg- 
ment. Had this been the case, we would be 
bound to consider the part of the judgment 
written in the French language as a nullity: 
and if what is on this record, written in the 
French language be disregarded, nothing 
shows that the plaintiffs were appointed 
syndics. The judgment of the district court 
was affirmed. , 

According to these decisions, it appears 
that the process verbal of the deliberations 
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of the meeting of an insolvent’s creditors, Eastern” District. 
3 


and anaward of arbitrators were considered 
by the judiciary power of thestateas judicial 
proceedings ; and consequently were of no 
validity, unless conducted and preserved in 
the language in which the constitution of 
the United States is written. Whether the 
process verbal of the deliberations of a fam- 
ily meeting were to be considered in the 
same light, was a question which does not 
appear to have been brought. 

The legislature was now pleased to enact 
thatno process verbal of any family meeting, 
no written instrument containing the delib- 


May, 1830, 
wn 
Maxent 


Maxent & AL. 


erations of any meeting of creditors, no de- ~ 


cision or award of arbitrators, that may have 
taken place previous to the date hereof, or 
may take place hereafter, shall in any way 
whatever be attacked or invalidated, on the 
ground that it may have been made, executed 
ordrawnup in the French language; buton 
the contrary, any process verbal of the de- 


‘liberations of a family meeting, any act con- 


taining the deliberations of meetings of cred- 
itors, any decision or award of arbitrators, 
which may be made or executed in the 
French language, shall be quite as legal and 


“ . 
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kee € 
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binding upon the parties, as if the same had 
been made or executed in the English lan- 
guage. Act of March 16, 1822. 

It has appeared to me that the present case 
may be disposed of, without inquiring into 
the force and effect of this act of the legisla- 
ture. Allowing tothe appellee eyery bene- 
fit he may attempt to draw from it, the deci- 
sion of the court in the case of Tregre vs. 
Tregre is unshaken. The proceedings ofa 
judge of probates decreeing the adjudication 
of an estate, are stamped with the charac- 
ter of judicial proceedings, and it is our 
duty to declare that unless they be written 
in the English language, as the constitution 


requires, they are void. 
Neither is our decision in the case of 


Viales’ syndics touched, and the present 
case, according to it, ‘* cannot be put on a 
footing more favourable to the plaintiffs than 
by considering it as if the whole proceed- 
ings of the family meeting had been verba- 
tim and literatim transcribed in the judg- 
ment.’? Had this been the case, we would 
be bound to consider that part of the judg- 
ment as a nullity: and if what is written in — 
the French language on the record be disre- 
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garded, nothing shows what land is adjudi- ®*stem District. 





— i May, 1830. 
cated. Thedecreeisinthefollowing words: wy_ 
s¢ Let the deliberations of the minors Max- “4X**™ 





ents’ family, hereto annexed, be approved “4***" © 4* 
and registered, and let the property within 
mentioned be adjudicated to the petitioner, 
at the price of the valuation in the inventory, 
as is described by said deliberations.”? 
Now, if in the case of Viales’ syndics, 
(whose appointment resulted from the ho- 
mologation or approbation of the delibera- 
tions of the creditors, written in the French 
language, ) could not establish their capaci- 
ty, because the document referred to in the 
judgment of homologation, being in the 
French language, had not the character of 
judicial proceedings; how can the appellee 
establish what land was adjudicated to her, 
and what are the directions of the delibera- an 
tions of the family, while these lands and 
directions are not stated in the judgment, 
nor in any part of the judicial proceedings 






















It appears that the judgment is erroneous, 
because it does not show what land is adju- 
dicated, nor what are the directions of the 
deliberations of the family meeting. This 
omission, indeed, would be cured, if this 
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appeared by any part of the judicial pro- , 
ceedings. As we held in the case of Wig. 
man’s heirs vs. Duhamel, a judgment must 
be certain, but if it does not appear so on 
its face, it suffices if it appear to be so by a 
reference to the judicial proceedings in the 
case. If that certainly appeared only from: 
a recurrence to the evidence, I think the 
judgment would be incomplete; for the 
evidence is not always conclusive, and it is 
a judicial process to extract the evidence 
from a mass of testimony and instruments 
of writing; if a reference in any case be to 
a particular piece of evidence, I think it 
should necessarily be to a piece of evi- 
dence, written in the language in which 
judicial proceedings are to be conducted 
and preserved. 

The other members have formed an 
opinion, which is about to become that of 
the tribunal: it is my duty, as I do not 
perfectly assent to it, to state my view of 
the case. 

The family meeting, in a case like the 
present, is the assembly of the minors’ kin- 
dred, to whom the law requires a judge of 
probates to refer the main question of fact: 
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ted to the latter, at the price of the appraise- 
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i. e, whether it comports with his interests, Estern District. 


that his part of the property common to 
him and the surviving parent be adjudica- 


ment. ‘This finding is the basis of the de- 
cree, Which puts an end to the action or 
suit instituted or commenced by the pa- 
rent’s petition to have a family meeting 
called ; the order of the judge therefore, 
the citation to the members of the meet- 
ing ; the process verbal of their delibera- 
tions ; the citation to the under-tutor, if 
he does not appear at the meeting; the 
petition to have the adjudication made 


‘according to the deliberations; and the 


judge’s final order appear to me essential 
judicial proceedings. | 

In case of insolvency, the debtor insti- 
tutes or commences an action against all 
his creditors, in‘order to obtain a respite 
or their acceptance of the cession of his 
property and his discharge from liability to 
imprisonment. His petition, the order of 
the judge thereon; the citation of the 
creditors to the meeting ;_ the process ver- 
bal of the deliberations of the creditors, 
&c., appear to me judicial proceedings, 
terminating by the final judgment. 

VOL. I. 59 - 


Maxent & AL. 
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‘The process verbal of the deliberations 
of the creditors is the basis of the conse- 
quent decree, and is part of the judicial 
proceedings which precede it. — 

Such have been my impressions, when 
] joined my colleagues, in the judgments 
I have cited. I confess they were un- 
changed when the act of 1822 was pro- 
mulgated. It is now my duty to see 
whether it presents to courts of justice a 
legitimate rule of action. 

Its object appears to have been the gra- 
tuitous one of explaining the fifteenth arti- 
cle of the sixth section of the constitution, 
to remove from its influence certain docu- 
ments, which repeated judgments of the 
inferior courts, affirmed by this tribunal, 
had declared within it. The act was ex- 
pressly declared to have a_ retroactive 
effect. It appears to me the gratuitous 
exposition, interpretative and constructive 
explanation of the constitution are not 
legitimate objects of legislation. 

The exposition, explanation, or construc- 
tion, given to any part of the constitution, 
on which they are legitimately called upon 
to act, will command the respect of citi- 
zens and magistrates, as the opinion of the 
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first branch of government, drawn forth in Eastern District, 


the exercise of its legitimate functions, e. 
g. in a late contest the decision of the 
senate and house of representatives, as to 
the president of the senate, appointed last 
January, must command the respect of 
the judiciary, because the houses were by 
certain circumstances called upon to de- 
termine whether, on the death of a gover- 
nor, his functions; till another was elected, 
devolved on the president of the senate 
for the time being ; or solely on the pres- 
ident of the senate, at the period of the 
governor’s death. The constitution im- 
posing on the houses the duty of acting 
on the question, when it arose, vested them 
with the power of determining it. » 
The opinion of the supreme court of the 
United States, expressed in the legitimate 
exercise of its functions, the pronouncing 
judgments between suitors, affords a legit- 
imate construction of the constitution and 
laws of the United States, which will 
command respect and obedience from 
every tribunal in the nation; but if its 
Opinion was given not as a judgment, but 
as the former parliaments of France used 
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ae A 
MaxENtT 


vs. 
Maxent & AL. 
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to do, par voie de réglement, it would have 
no binding authority. 

I conclude that I cannot change the 
opinion I have formed or expressed in 
assenting to the decisions I-have cited, 
merely because it has pleased the legisla- 
ture to express a contrary opinion. 

. But although the act of the legislature, 
per se, does not seem to me to have any 
force, yet I must reflect that their view 
has been that of a great majority of the 
judges of probates in this state, ever since 
the operation of the state government; and 
since the promulgation of the act, many 
judges have believed it afforded them a 
legitimate rule of action. 

The members of family meetings, being 
the relations of minors, are generally of 
the ancient population of the country; 
few. of whom understood any language 
but the French; they would have refused 
their signatures to a document couched in 
a language unknown to them. The prac- 
tice of drawing process verbal of their 
deliberations generally during the ten 
years, which preceded the act of the leg- 
islature, has become almost universal dur- 
ing the eight years that followed it. A 
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vast number of estates have been settled Eastern District. 
May, 1830. 


ar’ 
MAXENT 


and adjudicated in this way. Property to 
an immense amount has had innumerable 


mutations. The: state must be thrown M4*=s" & 4. 


into the utmost confusion and disorder, by 
our considering the process verbal of the 
deliberations of family meetings, as with- 
in the influence of the fifteenth section of 
the sixth article of the constitution. 

And we must adopt the course we pur- 
sued in 1815, when we were pressed to 
declare, that the office of special adminis- 
trator which had been in operation for 
eleven years, had no legal existence, in 
the case of Rogers vs. Buller, 3 id. 665. 
We then said, ‘‘'Till the institution of the 
present suit, during the whole territorial 
government, no doubt appears to have ever 
existed of the constitutional and legal ex- 
istence of the office: many estates, since, 
of great value, have been settled by the 
special administrator. It would be attend- 
ed .with monstrous inconveniences, if by 


declaring now that the office never legally 


existed, the court was to annul all the 
transactions of the various incumbents, 
who have filled it.2? We then referred to 
a similar decision of the supreme court of 


vs. 
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anes Tests the United States, in Stuart vs.. Laird, 1 
ww Cranch, 309. 


Maxent & AL. 





II. The family meeting was held before 
a justice of the peace, and his return like 
that of a dedimus potestatem, did not re- 
quire the subscription of any witness. 


Under these impressions I deem it my 
duty to conclude, that we ought not to 
admit the objection, that the process verbal 
of the family meeting was written in the 
French language. 

But on the ground I first took, I think the 
judgment of the court of probates should be 
reversed, and the judgment made certain, by 
stating in the judgment, what land is adju- 
dicated, and under what directions, if any. 


Matuews, J. This case offers but one 
question for solution. It is however of 
great importance as involving a constitu- 
tional interpretation, which will have a 
serious effect on many titles to property 
obtained under the administration and dis- 
posal of numerous successions. 

The views which I have taken of the sub- 
ject, bring me to the same conclusion to 
which the other members of the court have - 
arrived; 1. e. that the proceedings of family 
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meetings are not required to be in the Eng- Eastern District. 


lish language. Whether in coming to this 
result, I shall adopt the course of reason- 
ing of either of them, or express myself 
contented with both or either, is not a mat- 
ter of importance to the public; as by this 
decision the question is to be finally settled, 
and in such a manner as to relieve the 
anxiety, and quiet the fears of many of 
our fellow-citizens, who hold property un- 
der titles sanctioned by the proceedings of 
family meetings in French. I am however 
of opinion, that the proceedings ®f a fam- 
ily meeting (which generally takes place 
out of the presence of the judge, who con- 
vokes it,) are not, strictly speaking, judicial 
proceedings. I consider them rather as a 
mode, pointed out by law, in pursuance of 
which a court of probates is to obtain tes- 
timony as to the propriety of adjudications 
to a surviving father or mother, the property 
of minors held in common with such saving 
hand. Itis perhaps a mean by which some- 
thing is substituted for the consent of the 
co-proprietors, who are of an age-which in- 
capacitates them to give any themselves 3 
considered in other points of view, the de- 
liberations of a family assembly, are not 
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direct judicial proceedings. ‘They are not 
a petition, an answer, or a judgment. They 
perhaps are more analogous to an answer 
than any thing else in immediate judicial 
proceedings, but certainly cannot be con- 
sidered as such. The purpose of an answer 
is, either to deny or admit the allegations 
of a petition. In the case of an applica- 
tion made by a surviving father or mother, 
to have property adjudicated to him or her, 
which is common between the applicant 
and minor children; the law makes a de- 
nial by presuming that such adjudication 
would not benefit the minors: and their 
relations or friends are called on to prove 
that it would be advantageous, and on this 
proof the judge orders and decrees. The 
question is by no means free from doubt, 
when we consider that the determination 
of the family meeting is absolutely essen- 
tial to the adjudication. If the intention 
of the convention be not clearly expressed 
by the words of the constitution, if it is to 
be ascertained by interpretation, I suppose 
the consideration of public convenience 
may be legally taken into view, in endeav- 
ouring to discover their intention and mean- 
ing. The inconvenience to a very large 














OF THE STATE OF LOUISIANA. 473° * 


portion of the population of the state, by —— Li aes 
requiring the proceedings of family meet- CH 


ings to be in English, cannot be denied by = M4x®*7 
any one; nor is it easy to perceive any M‘x#st & at. 
general benefits which could result from 
such a requisition. But the words taken 
in their most extensive signification do not 

in my opinion include the mere delibera- 
tions of the friends of minors, whose pro- 
perty is about to be adjudicated. They 
make no integral part of the decree of ad- 
judication, although they form the basis on 
which it is made, like evidence in any other 
species of suits. ‘They are not necessarily 
homologated by the decree in such a man- 
ner as to become a part of the judgment. 
In themselves they adjudge nothing; in 
this respect they differ from the proceed- 
ings of creditors in a concurso, whose ap- 
pointment of syndics is identified with the 
order of homologation. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of 
probates be affirmed with costs. 
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